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S. 1603, S. 1818, S. 2040, S. 2041, AND S. 2188 


WEDNESDAY, MAY 7, 2014 


U.S. Senate, 

Committee on Indian Affairs, 

Washington, DC. 

The Committee met, pursuant to notice, at 2:30 p.m. in room 
628, Dirksen Senate Office Building, Hon. Jon Tester, 
Chairman of the Committee, presiding. 

OPENING STATEMENT OF HON. JON TESTER, 

U.S. SENATOR FROM MONTANA 

The Chairman. Welcome, and the Committee will come to order. 

This afternoon the Committee is holding a legislative hearing on 
five bills affecting lands in Indian Country. 

Before I get started, I want to take a moment to recognize a trib- 
al leader that we lost earlier this week, Billy Frank. Billy fought 
tirelessly on behalf of tribes to help protect and preserve fishing 
rights for tribes in the northwest and throughout Indian Country. 
His efforts led to a greater collaboration between tribes. State and 
the Federal Government. He was a true leader. 

It seems appropriate that while we are discussing land and 
water rights today, we acknowledge the legacy of such a great in- 
spiration to so many folks throughout Indian Country. 

Turning to the business at hand, we are going to first discuss S. 
2188, which would reaffirm the Secretary of Interior’s authority to 
take land into trust for all federally-recognized tribes. This author- 
ity was first established in the Indian Reorganization Act of 1934 
and was intended to reverse the impacts of the allotment era, 
which led to tribes losing nearly 80 percent of the lands promised 
to them through treaties, executive orders and Congressional acts. 

This authority was recently called into question when the Su- 
preme Court issued its decision in Carcieri v. Salazar in 2009. The 
Carcieri decision went against 75 years of administrative precedent 
and has created two classes of tribes. Since the decision came 
down, tribes, tribal organizations and other stakeholders from 
throughout Indian Country have asked this Committee to bring 
certainty and equality back to the land in trust process. 

The impacts of the Carcieri decision have resulted in lost eco- 
nomic opportunities, stalled tribal infrastructure projects, increased 
litigation and bureaucratic delays at the Department of Interior 
and disparate treatment of tribes. 

For all these reasons, I have introduced S. 2188 to ensure that 
all tribes are able to continue reacquiring their homelands and cre- 
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ate economic development opportunities for their communities. 
Senator Moran has joined me and others are co-sponsoring this bill. 
And we will hear from our colleagues as Senator Moran has joined 
us today, and we welcome you, Senator Moran, we look forward to 
your comments in just a minute. 

This issue has remained a priority for Indian Country. And since 
this really is a non-partisan issue, I urge my colleagues on both 
sides of the aisle to finally fix the Supreme Court’s mistake. 

In addition to the Carcieri bill, we are going to discuss S. 1603, 
the Gun Lake Trust Land Reaffirmation Act. The tribal lands in- 
volved in this bill are subject to another recent Supreme Court de- 
cision which created even greater uncertainty with regard to lands 
placed into trust by tribes. 

In Salazar v. Patchak, the Supreme Court held that land placed 
into trust by the Secretary of Interior can be challenged by an indi- 
vidual for up to six years after the land is placed into trust. This 
ruling would inhibit development of tribal lands for years after 
they are acquired. 

S. 1603 would ratify and confirm the Secretary’s taking of land 
into trust for the Gun Lake Band in Wisconsin. The Gun Lake 
Band was recognized through the Department’s Federal acknowl- 
edgment process just 16 years ago. The land in question is the only 
property the Band owns in trust and is used for economic develop- 
ment, which provides funds for the tribal government and social 
services for the community. Gun Lake Chairman D.K. Sprague will 
provide testimony on this bill and discuss its importance to the 
Band. 

We are also going to discuss S. 1818, the Pyramid Lake Paiute 
Tribe-Fish Springs Ranch Settlement Act. This act would ratify a 
settlement agreement between the tribe and Fish Springs regard- 
ing tribal water rights. Chairman Lowery of the Pyramid Lake Pai- 
ute Tribe will testify today on this bill. 

Finally, we are going to hear about two bills affecting the Sho- 
shone Bannock Tribes of the Fort Hall Reservation in Idaho. Sen- 
ator Crapo has introduce S. 2040 and S. 2041, both of which would 
resolve some of the land issues regarding Fort Hall Reservation. I 
will let Senator Crapo discuss those bills a bit more when he 
shows. And we will hear from Chairman Small of the Fort Hall 
Reservation as well. 

With that, I will turn it over to my ranking member and Vice 
Chair, Senator Barrasso. 

STATEMENT OF HON. JOHN BARRASSO, 

U.S. SENATOR FROM WYOMING 

Senator Barrasso. Thank you very much, Mr. Chairman, for 
scheduling this legislative hearing today. I want to welcome my 
good friend. Senator Jerry Moran, to the hearing. I look forward to 
hearing from you. Senator Moran. 

We have several witnesses for today’s hearing, so I will be brief 
The Committee is considering several bills that deserve our careful 
consideration. Mr. Chairman, you introduced S. 2188 to address 
the Secretary of Interior’s authority to take land into trust for 
tribes. It is an issue that is going to require meaningful dialogue 
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among many parties, Congress and the Administration. I want to 
thank you for your leadership, Mr. Chairman, on this complex mat- 
ter. I also want to thank the witnesses for traveling here today and 
look forward to the testimony. 

The Chairman. Thank you. Senator Barrasso. 

We will now hear testimony from Senator Jerry Moran. Senator 
Moran has worked very hard on S. 2188. I very much appreciate 
the partnerships we have had on many issues, and this is right at 
the top of the list. 

I want to thank you for all you do, and thank you for taking time 
out of what I know is a busy schedule to come talk to us about this 
important issue. So with that, you may begin. 

STATEMENT OF HON. JERRY MORAN, 

U.S. SENATOR FROM KANSAS 

Senator Moran. Mr. Chairman, thank you very much. 

Before my colleague Senator Barrasso walked in, I finally, for the 
first time in my life, thought I might have your undivided atten- 
tion. 

[Laughter.] 

Senator Moran. I appreciate the chance to be in front of you and 
in front of Dr. Barrasso. I come today in support of S. 2188, that 
legislation you just described, both of you described, to fix the 2009 
court decision, Carcieri v. Salazar. 

In my time in public service, I started as a state senator. The 
first assignment as a new member of the Kansas legislature, I hap- 
pened to have a law degree, and I was the most junior member. 
That resulted in me becoming the chairman of the legislative com- 
mittee on Indian gaming in our State. I spent the next year and 
a half or so in front of a Federal district judge negotiating Indian 
compacts, gaming compacts under IGRA. 

We have four native tribes in our State. While none of them were 
in my Congressional district as a House member, they all are cer- 
tainly in Kansas. I indicated to myself that when I became a mem- 
ber of the United States Senate, I would take a broader issue and 
get involved in issues that affect tribes in my State, and ultimately 
tribes across our Country. 

So I am pleased to be able to be here and urge you and your col- 
leagues to deal appropriately, quickly, thoughtfully with this issue, 
with the issues that arrive from Carcieri. 

When I meet with tribal leaders, the issue that comes up time 
and time again is this Supreme Court decision. It has become more 
evident to me that it is a greater and greater problem as a result 
of other court decisions subsequent to Carcieri. And it is one that 
I think is important for us to address. 

And I come here certainly as a member of the United States Sen- 
ate, as a Kansan. But I come with a view that tribes have been 
burdened for a long time with the uncertainty over fee-to-trust 
claims, eroding tribal sovereignty, economic development. For five 
years, there have been two classes, as you described, of Native 
Americans, of tribes, those who were recognized prior to 1934, prior 
to the 1934 Indian Reorganization Act, and those who were recog- 
nized thereafter. This creates, in my view, an unnecessary and an 
irrational divide between, in a sense, the haves and the have-nots. 
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the tribes that may put their land into trust and move forward 
with economic development plans and tribes who are left in limbo, 
wondering if land into trust applications will be successful, many 
times after devoting significant resources and I would significant 
limited resources for costly litigation, trying to accomplish the goal 
of being recognized. 

The narrow definition of a tribe strips a post- 1934 tribe of its 
ability to regulate land for economic activity. It put post- 1934 
tribes at risk of losing legal protections under the Constitution and 
business practices. And it costs this Country, certainly Native 
Americans, jobs and resources. 

Additionally, the already backlogged fee to trust process becomes 
even more complicated with the ambiguities created by Carcieri. It 
requires the Department of Interior’s finite resources and personnel 
to evaluate fee to trust claims and defend against lawsuits. 

The proposed legislation is simple. It reaffirms the authority of 
the Secretary of Interior to take land into trust and to return us 
to that pre-2009 status quo. In my view, our Nation’s tribes are 
overwhelmingly supportive of a clean, so-called clean Carcieri fix. 
And it doesn’t seem to matter about size or economic wealth of 
those tribes. 

In fact, I received a letter from one of my own tribes in Kansas, 
the Prairie Band of Potawatomi, in support of a clean fix. I was im- 
pressed by the fact that their support for this legislation is there 
despite the fact they indicate they will not be directly affected. 
They are directly affected by Carcieri. 

I also believe that this legislation is in line with conservative 
principles. I think Republicans have long held beliefs that the best 
way for individuals to succeed and to prosper, for communities to 
thrive and grow, is with less government intrusion. And Carcieri 
in my view complies with that kind of philosophy, that kind of 
thought. A Carcieri fix will help fulfill our obligations to Native 
Americans. It will encourage tribal sovereignty. It will foster eco- 
nomic opportunity and investment. And it eliminates uncertainty. 

Republicans, me being one of them, are often decrying the fact 
of the uncertainty that government puts in the place of people, 
businesses across the Country. And I think we can take a valuable 
step in reducing the uncertainty that this issue Carcieri and its 
consequences, the uncertainty it places upon tribes, tribal leaders 
and the individual members of those tribes who would benefit from 
economic growth and opportunity. 

It just seems to me that it is a common sense solution to a prob- 
lem that was manufactured in 2009. In conversations with tribal 
leaders, they make clear to me that Native Americans want to 
achieve what I call the American dream. In my view, that is our 
most primary responsibility as citizens and us certainly as mem- 
bers of the United States Senate, is to make certain that every 
American has the opportunity to pursue the American dream. That 
certainly involves the ability to start a business, to create jobs, to 
provide a better future for our children and grandchildren. I en- 
courage my colleague to support this legislation and help make 
that dream a reality for all Americans. 

Mr. Chairman, Ranking Member Barrasso, thank you for the 
honor that it is to be able to testify in front of your Committee. 
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The Chairman. Thank you for being here. As I said earlier, 
thank you for your comments, we very much appreciate them. 

If this was an easy issue, it would have been fixed a long time 
ago. But I am confident that us working together, we are not going 
to get all the Ds, we are not going to get all the Rs, but us working 
together will get enough to get this thing across the finish line and 
add a little certainty, as you spoke of 

So thank you. Senator Moran. 

Senator Moran. Thank you very much. 

Senator Crapo? 

STATEMENT OF HON. MIKE CRAPO, 

U.S. SENATOR FROM IDAHO 

Senator Crapo. Thank you, Mr. Chairman, not only for holding 
this hearing but for including two of my pieces of legislation in it. 
I deeply appreciate that. And I also want to thank and express my 
appreciation to Chairman Small for his willingness to join us at to- 
day’s hearing. 

The Chairman and I have been working on this legislation for 
the past three Congresses now. We hope this is the last time that 
this Committee will need to hear from us on this issue. 

S. 2040, the Blackfoot River Lands Settlement Act, embodies the 
terms of a negotiated settlement between the Shoshone-Bannock 
Tribes’ non-Indian litigants and the State of Idaho relating to the 
ownership of land and water rights. In an 1867 executive order. 
President Andrew Johnson established the boundaries of the Fort 
Hall Indian Reservation for the Shoshone-Bannock Tribes in east- 
ern Idaho, including the reservation’s northern border tracing the 
then-location of the Blackfoot River. 

In 1964, the U.S. Army Corps of engineers, on behalf of the 
Blackfoot River Flood Control District Number 7, completed a flood 
control project that resulted in channel realignment of the Black- 
foot River. The resulting property holdings that have come from 
that have tribal-owned lands north of the new river course and 
non-tribal lands south of the new river course, severing several 
contiguous land holdings and creating situations and creating own- 
ership disputes. 

The BLM Cadastral surveys dating to 1999 show 44 tribal and 
non-Indian parcels are affected, covering 13.49 linear miles and ap- 
proximately 68 acres, 37 acres to non-Indians and 31 acres to tribal 
members. S. 2040 would extinguish all claims and all past, present 
and future, right, title and interest in and to tribal lands and the 
non-Indian land. Enactment of this settlement is in the benefit of 
all of the affected stakeholders as the tribe and the United States 
are expected to pursue trespass actions against non-Indian land- 
owners and condemnation of their lands. 

Mr. Chairman, absent action on the legislation, an outcome no 
one wants, there are going to be contested legal proceedings. In 
order to move S. 2040 though the Committee and the full Senate, 
we removed the authorization for appropriations. All affected par- 
ties, including the tribes north bank non-Indian landowners and 
the Blackfoot River Flood Control District, have agreed to forego 
congressionally-directed compensation in lieu of advancing this bill. 
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Instead, the bill would take the lands located on the north side 
of the Blackfoot River into trust. The negotiated settlement would 
then transfer the southern tribal land to the flood control district, 
which would in turn compensate the non-Indian landowners 
through the sale of those lands. 

As you can see, the tribes would no longer be compensated mone- 
tarily under S. 2040. But I am currently, Mr. Chairman, exploring 
several alternatives separate from this bill, to keep the tribes 
whole. 

Because we have removed the score, I expect Congress to act 
swiftly on the legislation now that is before us. Thank you, Mr. 
Chairman. 

Finally, just briefly, on the second piece of legislation, I am 
pleased that the Committee will also hear testimony regarding S. 
2041, which would repeal an outdated and archaic Congressional 
authorization. On May 31, 1918, Congress authorized the U.S. De- 
partment of Interior to reserve a 120-acre tract of land within the 
Fort Hall Reservation for the establishment of a local town site. Al- 
though we aren’t entirely sure on the Congressional intent, we 
think this was either to provide unneeded Federal oversight within 
the reservation or to help the tribes market their agriculture in a 
central location. Perhaps both. 

Regardless, this town site never came to fruition. In 1966, 48 
years later, the Interior Department restored four of the acres and 
the tribes are now seeking restitution of the remaining 111 acres. 

Bingham County, which currently owns this land, fully supports 
this bill. Bingham County and the tribes currently operate under 
a memorandum of agreement in which the county does not assess 
property taxes and defers to the tribes on regulatory authority and 
zoning issues occurring on the tract. In turn, the tribes provide all 
essential government services. 

Although this cooperative agreement works well, Bingham Coun- 
ty would like to officially absolve itself from liability concerns stem- 
ming from its ownership, and the tribes would like to purchase the 
property at fair market value. It is my hope that this important 
legislation will be reported favorably out of Committee also during 
our next business meeting. 

And again, Mr. Chairman, I thank you for your action on these 
two important pieces of legislation to us. 

The Chairman. Thank you. Senator Crapo, and we appreciate 
your leadership on these issues, as I know they are critically im- 
portant to you and to the Native Americans you represent in the 
United States Senate, and quite frankly, to the non-Natives. So 
thank you. 

Kevin, you will be up to bat shortly. It is good to see you again 
this week. It has become a weekly thing. We appreciate your com- 
ing in and enlightening us on issues of importance, in this case the 
five bills that are on the docket today. Kevin Washburn, who lit- 
erally needs no introduction to this Committee at this point in time 
but maybe to some folks that are in the crowd. Kevin is the Assist- 
ant Secretary for Indian Affairs at the Department of the Interior. 

I would like to remind our witnesses today, and Kevin, you know 
the rules, five minutes. Your entire testimony will be a part of the 
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record. But we want to thank you for your time to be here today. 
We appreciate and value your input, and you may begin. 

STATEMENT OF HON. KEVIN WASHBURN, ASSISTANT 

SECRETARY— INDIAN AFFAIRS, U.S. DEPARTMENT OF THE 

INTERIOR 

Mr. Washburn. Thank you, Chairman, thank you. Vice Chair- 
man and Senator Crapo. Thanks for having me here again. It is al- 
ways a pleasure to come. 

I will move quickly the five bills we have to testify on. Because 
I have written statements on each of them. 

First, Carcieri. Senator Moran could not have stated it better. 
Home ownership, having a home is the American dream. Frankly, 
the Carcieri decision sort of got in the way of that dream for a lot 
of tribes. And we need to solve that. We have numerous challenges 
now to our land into trust applications. We think this is the most 
important thing we can do, is help tribes restore their homelands. 
So we strongly urge you to fix that. 

And I don’t think I need to say a whole lot more about that. We 
have been pretty consistent and our testimony is strong. 

The Gun Lake Bill, S. 1603, we support that bill. The Gun Lake 
Tribe, like other tribes, needs to have a homeland. And this would 
be the tribe’s homeland. They don’t currently have land into trust, 
and they were affected and they are litigating for their lives, their 
homes, in the Patchak case. We have done what we can to try to 
help them with our Patchak patch, and to help all tribes, that we 
created last fall. But there is more to be done. We support S. 1603, 
and we also support the Carcieri fix, because it would help all 
tribes in this situation. 

Moving on to S. 1818, we support Chairman Lowery and his at- 
tempt to get this issue resolved. We have no objection to this bill. 
We have not been involved in these negotiations. But this bill 
seems to be cost-free to the United States. And it appears to re- 
solve some important claims. We congratulate the Pyramid Lake 
Tribe for exercising self-determination in this way, by moving for- 
ward. We weren’t particularly involved in this, the United States 
was not. But the tribe has exercised self-determination in seeking 
to resolve issues itself So we congratulate them on that and are 
fully supportive of their efforts. We have no objection to this bill. 

Last, let me take up the two Shoshone-Bannock bills. I know 
Chairman Nathan Small will testify, so I won’t need to take a 
whole lot of time on this. We support the aims of S. 2041. We have 
a little interest in more clarity, because we would have to imple- 
ment this bill. So we would like to have a little more clarity, as we 
have explained further in our written testimony. But we certainly 
support its aims and we are grateful to Senator Crapo for this bill. 

We also would state support for the Blackfoot River Land Ex- 
change Act. This is a bill we have looked at before in a different 
form. We congratulate the tribe and Senator Crapo for improving 
the bill since we saw it last and given the changes that have been 
made, we have no further objection. Indeed, we now support this 
bill. So thanks for changing it in a way that we can support it. We 
are very grateful for that. 
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I don’t need to take much more time, Chairman. I would say that 
we are a button-wearing culture in my tribe, and I have my Fix 
Carcieri Now button on. It is a little bit of a stunt, but I figure if 
President Cladoosby can wear that basket on his head, I can wear 
a button on my jacket. 

[Laughter.] 

Mr. Washburn. Thank you. Chairman. 

[The prepared statement of Mr. Washburn follows:] 

Prepahed Statement of Hon. Kevin Washburn, Assistant Secretary — Indian 
Affairs, U.S. Department of the Interior 

S. 1603 


Introduction 

Chairman Tester, Vice-Chairman Barrasso, and Members of the Committee, my 
name is Kevin Washburn and I am the Assistant Secretary for Indian Affairs at the 
Department of the Interior (Department). Thank you for the opportunity to testify 
on S. 1603, the Gun Lake Trust Land Reaffirmation Act, a bill to reaffirm that cer- 
tain land has been taken into trust for the benefit of the Match-E-Be-Nash-She- 
Wish Band of Pottawatomi Indians (Tribe). The Department supports S. 1603, 
which applies to the only parcel of land held in trust for the Tribe. The Department 
supports legislative solutions that would provide such certainty to all federally rec- 
ognized tribes and future acquisitions by the Match-E-Be-Nash-She-Wish Band of 
Pottawatomi Indians in light of the Match-E-Be-Nash-She-Wish Band of 
Pottawatomi Indians v. Patchak decision. 

As this Committee, and Congress, is aware, in June of 2011 the Supreme Court 
issued its decision in Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. 
Patchak. ^ The Supreme Court held in that case that the decisions of the Secretary 
of the Interior to acquire land in trust under the Indian Reorganization Act could 
be challenged on the ground that the United States lacked authority to take land 
into trust even if the land at issue was already held in trust by the United States. 
This decision was inconsistent with the widely-held understanding that once land 
was held in trust by the United States for the benefit of a tribe, the Quiet Title 
Act (QTA) prevented a litigant from seeking to divest the United States of such 
trust title. 2 The Court held that the Secretaiy’s decisions were subject to review 
under the Administrative Procedure Act even if the land was held in trust and ex- 
panded the scope of prudential standing under the Indian Reorganization Act to in- 
clude private citizens who oppose the trust acquisition. 

Background 

On April 18, 2005, the Department issued its decision to acquire approximately 
147 acres of land in trust for the Tribe for gaming purposes. The Citizens’ group 
Michigan Gambling Opposition (“MichGo”) immediately challenged the decision in 
the United States District Court for the District of Columbia under the Indian Gam- 
ing Regulatory Act and National Environmental Policy Act (“NEPA”), as well as on 
the basis that the Indian Reorganization Act was unconstitutional. The district 
court rejected MichGo’s claims, the District of Columbia Circuit Court of Appeals 
affirmed, and, in January 2009, the United States Supreme Court denied certiorari 
review. The Secretary then acquired the land into trust on January 30, 2009. Short- 
ly thereafter in February 2009, the Supreme Court issued its decision in Carcieri 
V. Salazar.^ 

While the MichGo lawsuit was on appeal, David Patchak filed suit in district 
court to also challenge the Secretary’s decision, on the ground that the Secretary 
is without authority to acquire land in trust for the Band because the Band was 
not a federally recognized tribe when the IRA was enacted in 1934. The district 
court did not reach the merits of Patchak’s claim, instead holding that Patchak 


1 132 S. Ct. 2199 (2012). 

‘^See, e.g., Metro. Water Diet, of S. Cal. v. United States, 830 F.2d 139 (9th Cir. 1987) (Indian 
lands exception to Quiet Title Act’s waiver of sovereign immunity operated to bar municipality’s 
claim challenging increase of tribal reservation and related water rights); Neighbors for Rational 
Dev., Inc. v. Norton, 379 F.3d 956 (10th Cir. 2004) (challenge to Secretary’s land into trust deci- 
sion barred by Indian lands exception to Quiet Title Act’s waiver of sovereign immunity); Flor- 
ida Dep’t of Bus. Regulation v. Dep’t of Interior, 768 F.2d 1248 (11th Cir. 1985) (same). 

3555 U.S. 379 (2009). 
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lacked prudential standing to challenge the Department’s authority under the In- 
dian Reorganization Act. The D.C. Circuit reversed. Ultimately, on June 18, 2012, 
in Match-E-Be-Nash-She-Wish Band of Pottawatomi Indians v. Patchak, * the Su- 
preme Court held that Patchak had prudential standing to challenge the acquisi- 
tion, and that the Quiet Title Act is not a har to Administrative Procedure Act chal- 
lenges to the Secretary’s decision to acquire land in trust after the United States 
acquires title to the property unless the aggrieved party asserts an ownership inter- 
est in the land as the basis for the challenge. 

Until Patchak was decided, prevailing Federal court decisions held that the QTA 
precluded judicial review of trust acquisitions after the United States acquired title 
to the subject property. The effect of the Patchak decision is that plaintiffs may seek 
to reverse trust acquisitions many years after the fact and divest the United States 
of its title to the property. 

Consequence of the Patchak Decision 

The Patchak decision undermines the primary goal of Congress in enacting the 
Indian Reorganization Act: the acquisition of land in trust for tribes to secure a land 
base on which to live and engage in economic development. The Patchak decision 
imposes additional burdens and uncertainty on the Department’s long-standing ap- 
proach to trust acquisitions and the Court’s decision may ultimately destabilize trib- 
al economies and their surrounding communities. The Patchak decision casts a cloud 
of uncertainty on lands acquired in trust under the Indian Reorganization Act, and 
ultimately inhibits and discourages the productive use of tribal trust land itself. 

Economic development, and the resulting job opportunities, that a tribe could pur- 
sue may well be lost or indefinitely stalled out of concern that an individual will 
challenge the trust acquisition up to six years after that decision is made. ® The De- 
partment has worked to provide more clarity to everyone by amending its land ac- 
quisition rules to provide for greater notice of land-into-trust decisions and clarify 
the mechanisms for judicial review, depending on whether the land is taken into 
trust by the Assistant Secretary for Indian Affairs, or by an official of the Bureau 
of Indian Affairs. Without legislation to address Patchak, the Supreme Court’s new 
reading of the Quiet Title Act and the Administrative Procedure Act will frustrate 
the lives of homeowners and small business owners on Indian reservations through- 
out the United States, and undermine the efforts of the United States government 
in promoting growing communities and economies in Indian country. 

The Patchak Decision Encourages Litigation to Undermine Settled 
Expectations 

In the Patchak decision, the Supreme Court held that a litigant may file suit chal- 
lenging the Secretary’s authority to acquire land in trust for a tribe under the Ad- 
ministrative Procedure Act, even after the land is held in trust. The Court reached 
this decision, notwithstanding the widely-held view that Congress had prohibited 
these types of lawsuits through the Quiet Title Act, which states: 

(a) The United States may be named as a party defendant in a civil action 
under this section to adjudicate a disputed title to real property in which the 
United States claims an interest, other than a security interest or water rights. 
This section does not apply to trust or restricted Indian lands. . . 

28 U.S.C. § 2409a (emphasis added). 

As a result of the Court’s reading of this provision, lawsuits could potentially re- 
verse trust acquisitions many years after the fact, and divest the United States of 
its title to the property. 

The majority in Patchak failed to consider — or even recognize — the extreme result 
that its opinion made possible. Divesting the United States of trust title not only 
frustrates tribal economic development efforts on the land at issue; more critically, 
it creates the specter of uncertainty as to the applicable criminal and civil jurisdic- 
tion on the land and the operation of tribal and federal programs there. 

Before the Patchak decision, the Secretary’s decision to place a parcel of land into 
trust could be challenged only prior to the finalization of the trust acquisition. The 
Department had adopted provisions in its regulations governing the trust acquisi- 
tion process which ensured that interested parties had an opportunity to seek judi- 
cial review. It was the Department’s general practice to wait to complete a trust ac- 
quisition until the resolution of all legal challenges brought in compliance with the 


“132 S. Ct. 2199 (2012). 

^28 U.S.C. § 2401(a) provides that “every civil action commenced against the United States 
shall be harred unless the complaint is filed within six years after the right of action first ac- 
crues.” 
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process contemplated by the Department’s regulations. This allowed all interested 
parties, including those who wished to challenge a particular acquisition, to move 
forward with a sense of certainty and finality once a trust acquisition was com- 
pleted. 

Certainty of title is important. It provides tribes, the United States and state and 
local governments with the clarity needed to carry out each sovereign’s respective 
obligations, such as law enforcement. Moreover, such certainty is pivotal to a tribe’s 
ability to provide essential government services to its citizens, such as housing, edu- 
cation, health care, to foster business relationships, to attract investors, and to pro- 
mote tribal economies. 

Once a trust acquisition is finalized and title transferred in the name of the 
United States, tribes and the United States should be able to depend on the status 
of the land and the scope of the authority over the land. Tribes must have con- 
fidence that their land cannot be forcibly taken out of trust once the government 
has made a final decision. 

Conclusion 

The Secretary’s authority to acquire lands in trust for all Indian tribes, and cer- 
tainty concerning the status of and jurisdiction over Indian lands after such acquisi- 
tions into trust, touch the core of the federal trust responsibility. The power to ac- 
quire lands in trust, and certainty that such land remain in trust, is an essential 
tool for the United States to effectuate its longstanding policy of fostering tribal self- 
determination. A system in which some federally recognized tribes cannot enjoy the 
same rights and privileges available to other federally recognized tribes is unaccept- 
able. The Department supports S. 1603. In addition, this Administration supports 
legislative solutions that make clear the Secretary’s authority to fulfill her obliga- 
tions under the Indian Reorganization Act for all federally recognized tribes. 

S. 1818 

Chairman Tester, Vice Chair Barrasso, and Members of the Committee, my name 
is Kevin Washburn and I am the Assistant Secretary for Indian Affairs at the De- 
partment of the Interior (Department). Thank you for the opportunity to present 
testimony for the Department on S. 1818, the Pyramid Lake Paiute Tribe — Fish 
Springs Ranch Settlement Act, which would authorize and ratify a settlement agree- 
ment negotiated by the Pyramid Lake Paiute Tribe (Tribe) and Fish Springs Ranch 
LLC (Fish Springs), resolve litigation brought by the Tribe against the Bureau of 
Land Management (BLM), and relieve the United States of any potential liability 
related to the settlement. The Department does not object to S. 1818. 

Background 

In 2006, the Tribe filed a lawsuit in the federal District Court challenging a Bu- 
reau of Land Management (BLM) decision to grant to Fish Springs a right-of-way 
across federal land for the construction of a groundwater transmission pipeline. In 
March 2007, the District Court granted the Tribe’s motion for a preliminary injunc- 
tion and enjoined construction related to the pipeline. At this time, the Tribe and 
Fish Springs began settlement discussions. 

In May 2007, the Tribe and Fish Springs entered into a settlement agreement 
(Original Agreement). Under the Original Agreement, in consideration of $3.6 mil- 
lion, the transfer of over 6,200 acres of land, and other benefits provided by Fish 
Springs, the Tribe petitioned the District Court to dissolve the preliminary injunc- 
tion and stay proceedings in the case against BLM. This allowed Fish Springs to 
construct the pipeline and begin pumping groundwater according to terms agreed 
upon by the Tribe and Fish Springs. 

In 2013, the Tribe and Fish Springs entered into a Supplement to the Original 
Agreement (Supplemental Agreement) whereby Fish Springs and the Trihe agreed 
to seek legislation to settle all claims, if any, of the Tribe and the United States 
on behalf of the Tribe and its members for impacts or injuries to existing and 
claimed tribal water rights and injuries to tribal trust resources related to ground- 
water pumping by Fish Springs. This includes final resolution of the Tribe’s lawsuit 
against BLM. Upon enactment of this legislation, Fish Springs will provide an addi- 
tional $3.6 million, plus accrued interest, to the Tribe. 

S. 1818 

Section 3 of S. 1818 would authorize and ratify the Supplemental Agreement en- 
tered into by the Tribe and Fish Springs. 

Section 4 of S. 1818 includes waivers and releases of claims by the Tribe against 
both Fish Springs and the United States. S. 1818 would authorize the Tribe to 
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waive claims against Fish Springs and to subordinate its existing and claimed water 
rights to the Fish Springs project. The Tribe would also waive claims against the 
United States, including claims related to: BLM’s approval of the Fish Springs 
project; injuries to the Tribe’s trust and reserved resources related to the project; 
and the negotiation of the Original Agreement, the Supplemental Agreement, and 
the implementing legislation. Rather than requiring the Department to sign waivers 
of claims, S. 1818 would extinguish any claims that the United States could bring 
on behalf of the Tribe and its members to the same extent that those claims are 
waived by the Tribe. 

S. 1818 would ratify an agreement negotiated by the Tribe and Fish Springs. In 
addition, it would resolve litigation against the BLM and relieve United States of 
any potential liability related to the Fish Springs project, the Original Agreement, 
the Supplemental Agreement, and the implementing legislation. S. 1818 would pro- 
vide these benefits without any appropriation. 

The Original Agreement and the Supplemental Agreement reflect a creative and 
cooperative approach by the Tribe and Fish Springs to resolve a dispute regarding 
Fish Springs’ use of groundwater and the potential effect to the Tribe’s interests. 
These agreements were negotiated without the involvement of the Department. 

Therefore, the Department does not object to S. 1818. 

S. 2040 

Chairman Tester, Vice-Chairman Barrasso, and Members of the Committee, my 
name is Kevin Washburn and I am the Assistant Secretary — Indian Affairs at the 
Department of the Interior (Department). Thank you for the opportunity to testify 
on S. 2040, the Blackfoot River Land Exchange Act of 2014, a bill to exchange trust 
and fee land to resolve land disputes created by the realignment of the Blackfoot 
River along the boundary of the Fort Hall Indian Reservation. 

The Department supports S. 2040. 

Background 

In 1867, the Fort Hall Indian Reservation was created by Executive Order for var- 
ious Bands of the Shoshone and Bannock Indians. Pursuant to the Executive Order, 
the Blackfoot River, as it existed in its natural state, formed the northern boundary 
of the Reservation. In the 1960’s, the United States Anny Corps of Engineers (Army 
Corps) completed a flood control project along the Blackfoot River. The project con- 
sisted of constructing levees, replacing irrigation diversion structures, replacing 
bridges and channel realignment. 

While the flood control project did not change the original boundaries of the Res- 
ervation, it realigned portions of the Blackfoot River. Thus, after the Anny Corps 
completed the project, individually-Indian owned and Indian lands (approximately 
37.04 acres) ended up on the north side of the realigned River, and non-Indian 
owned lands (approximately 31.01 acres) ended up on the south side of the realigned 
River. Over the years, these parcels of land have remained idle because the land- 
owners could not gain access to the parcels of land without trespassing or seeking 
rights-of-way across the lands of other owners. 

In the late 1980’s, the Snake River Basin Adjudication (SRBA) began to decree 
water rights on all streams and rivers within the Snake River basin in Idaho, which 
includes the Blackfoot River basin. During SRBA, several non-Indian landowners, 
whose lands were affected by the realignment of Blackfoot River, claimed as their 
water rights’ place of use lands on the Fort Hall Indian Reservation. 

The Shoshone-Bannock Tribes (Tribes) filed objections to these water right claims. 
The United States did not file objections on behalf of the Tribes, but has been close- 
ly working with the Tribes and monitoring these and related water right claims in 
the SRBA. Thus, resolution of the land ownership issues along the realigned por- 
tions of the Blackfoot River could resolve related water rights claim in the SRBA. 

S. 2040 

The primary features of S. 2040 are to: 

• authorize the United States to take certain non-Indian lands into trust on be- 
half of the Shoshone-Bannock Tribes in Idaho; 

• authorize the United States to convey certain Indian lands into fee lands; 

• extinguish certain claims that potentially could be asserted by the Shoshone- 
Bannock Tribes against the United States; 

The Department supports the exchange of these lands because this exchange will 
enable the general stream adjudication of the Snake River to be concluded without 
interfering with the water rights claims of either party. The Department reviewed 
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similar legislation in 2010 and that legislation had several provisions that the Ad- 
ministration could not support. The Department congratulates the Shoshone-Ban- 
nock Tribes and the parties on improving this legislation, and thanks Senator Crapo 
and Senator Risch for working with to remove those provisions that the Administra- 
tion could not support. 

Thank you for the opportunity to present the Department’s views on S. 2040. 

S. 2041 

Chairman Tester, Vice-Chairman Barrasso, and Members of the Committee, my 
name is Kevin Washburn and I am the Assistant Secretary — Indian Affairs at the 
Department of the Interior (Department). Thank you for the opportunity to testify 
on S. 2041, the May 31, 1918 Act Repeal Act, a bill to repeal the Act of May 31, 
1918. The Department does not have a position on S. 2041. 

Background 

In 1867, the Fort Hall Indian Reservation was created by Executive Order for var- 
ious Bands of the Shoshone and Bannock Indians (Tribe). On May 31, 1918, Con- 
gress passed a bill to authorize the establishment of a town site on the Fort Hall 
Indian Reservation in Idaho. The Act of 1918 authorized the Secretary of the Inte- 
rior to set aside and reserve for town-site purposes a tract of land within the Fort 
Hall Indian Reservation. The Act of 1918 also authorized the Secretary of the Inte- 
rior to set apart and reserve for school, park, and other public purposes not more 
than ten acres in such town site on the condition that Indian children shall be per- 
mitted to attend the public schools of such town under the same conditions as white 
children. 

The Act of 1918 further authorized the Secretary of the Interior to appraise and 
dispose of the lots within such town site and provided that any expenses in connec- 
tion with the survey, appraisement, and should be reimbursed from the sales of 
town lots, and the net proceeds should be placed in the Treasury of the United 
States to the credit of the Tribe and would be subject to appropriation by Congress 
for the Tribe’s benefit. Finally, the Act of 1918 provided that any lands disposed of 
under the Act of 1918 would be subject to all the laws of the United States and pro- 
hibited the introduction of intoxicants into the Indian country until otherwise pro- 
vided by Congress. 

The Bureau of Indian Affairs’ Northwest Regional office is working with the Tribe 
to get an accurate determination of the number of acres that are included in the 
townsite area and to determine the actual ownership of the lots in the townsite. 
Currently the BIA’s Northwest Regional office is in receipt of fee-to-trust applica- 
tions from the Tribe and one fee-to-trust application from a member of the Tribe 
for lands located within the township. 

The Department is aware that the Tribe acquired ownership of the Fort Hall 
Water and Sewer District in 2000 and the Tribe has extended and improved this 
system several times over the past 14 years. The Fort Hall Water and Sewer Dis- 
trict was operated by a group of citizens that resided within the townsite, but were 
unable to continue to operate this system financially. The waterlines, pump stations, 
and lifts, along with their main water structure are part of the structures that are 
owned by the Tribe. There are a few lots that were originally part of the school re- 
serve and remain reserved for that purpose. 

S. 2041 

The primary features of S. 2041 are to: 

• repeal the Act of May 31, 1918 (which authorized the Secretary of the Interior 
to set aside and reserve a tract of land within the Fort Hall Indian Reservation, 
Idaho, for town-site purposes), 

• gives the Shoshone-Bannock Tribes of the Fort Hall Indian Reservation the ex- 
clusive right of first refusal to purchase at fair market value any land set aside 
or apart under the Act of 1918 and such lands are offered for sale, 

• directs the Secretary of the Interior to place lands in trust for the Tribe or a 
member of the Tribe where the lands subject to the Act of 1918, were (1) ac- 
quired before enactment of S. 2041, and (2) are acquired on or after the enact- 
ment of S. 2041 that is set aside or apart under the Act of 1918. 

The Department supports the aims of S. 2041. The Department would like to 
work with the Tribe and the sponsors of the legislation to gain more background 
information on the status of the lands covered by the Act of May 31, 1918, and ob- 
tain current ownership information of the subject lands by the Tribe and members 
of the Tribe. For clarity, the Department prefers such legislation include the legal 
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descriptions of the affected land. This insures that the Department understands the 
will of Congress and can execute the law effectively. 

Thank you for the opportunity to testify on S. 2041. 

S. 2188 

“But there’s more we can do to return more control to your communities. . . . 
It’s why we’ll keep pushing Congress to pass the Carcieri fix, 
so that more tribal nations can put their land into federal trust.” 

— President Barack Obama, Nov. 2013. 

I. Introduction 

Chairman Tester, Vice Chairman Barrasso, and Members of the Committee, my 
name is Kevin Washburn and I am the Assistant Secretary for Indian Affairs at the 
Department of the Interior. Thank you for the opportunity to present the views of 
the Department of the Interior on S. 2188, a bill “to amend the Act of June 18, 1934, 
to reaffirm the authority of the Secretary of the Interior to take land into trust for 
Indian tribes.” 

Since 2009, the Obama Administration has consistently expressed strong support 
for a lerislative solution to the Carcieri decision. Since FY 2012, the President has 
repeatedly included language to address the Carcieri decision in the Budget, reflect- 
ing this Administration’s position for a legislative solution to resolve this issue. Sec- 
retary Sally Jewell has reaffirmed the need for a legislative solution, stating “[t]he 
Carcieri decision represents a step back toward misguided policies of a century ago 
and is wholly inconsistent with the United States’ long-standing policy of self-gov- 
ernance and self-determination.” S. 2188 is consistent with the President’s Budget 
and I am here today to express the Administration’s strong support for S. 2188. 

In a time of limited resources, the Carcieri decision exacerbates the challenges we 
are tackling in Indian country. Tribal dollars that had been used to protect children 
and elders, provide housing and water, or protect tribal cultural sites are instead 
expended to jump through hoops created by Carcieri. These judicially created hoops 
pull the Department’s resources away from some of the fundamental priorities of 
this Administration and this Committee — education, social services, energy and eco- 
nomic development. S. 2188 alleviates these costs without any increase in the fed- 
eral budget and restores the regular order of decision making that existed for dec- 
ades before the Carcieri decision. 

As I testified last year, we characterize homeownership as the American dream 
and the fee-to-trust process is about ensuring that tribes have homelands. S. 2188 
ensures that no tribe is denied that dream because of Carcieri. This Administration 
has worked hard to ensure that tribes have homelands for their people. Since 2009, 
the Department has acted on over 1,500 applications and accepted approximately 
248,000 acres in trust for tribes. The vast majority of these acquisitions were for 
agricultural, governmental, housing and economic development purposes — only 
Vwere for gaming. S. 2188 will clarify the Department’s authority to ensure that all 
tribes have homelands for their people, thereby eliminating the costs imposed by 
Carcieri for both tribes and the public. 

Since the Carcieri decision, the Department’s leadership has worked with this 
Committee, other Senators and Representatives, their respective staffs, and tribal 
leaders from across the United States to address the Carcieri decision. In 2009 and 
2011, the Department testified in support of legislation similar to S. 2188. The De- 
partment incorporates that previous testimony here. S. 2188 will prevent costly liti- 
gation and lengthy delays for both the Department and the tribes to which the 
United States owes a trust responsibility. 

II. Background Regarding the Cause and Outcome of Carcieri 

No tribe has felt the impact of the Carcieri decision more directly than the one 
at the center of the case, the Narragansett Tribe. Before discussing the con- 
sequences of the Carcieri decision on Indian country as a whole, it is important to 
remember lands at issue in that case and the impact of the decision on the Narra- 
gansett Tribe. 

In 1991, the Tribe’s housing authority purchased, in fee simple, approximately 31 
acres of land across the street from 1800 acres of lands held in trust for the Tribe. 
In 1992, the Tribe’s housing authority transferred the 31 acres to the Tribe with 
a deed restriction requiring the land be used for tribal housing. That same year, 
the Tribe’s housing authority began construction of an elderly housing project on the 
parcel. The Tribe did not acquire a building permit from the town or obtain the 
State’s approval for individual sewage disposal systems before beginning construc- 
tion because the Tribe believed those permits were not necessary on tribally owned 
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land. A dispute erupted with respect to permits the State and town argued that the 
Tribe was required to obtain. The Tribe sought to remedy the dispute over those 
civil regulatory matters, by filing an application with the Department to have the 
31 acres taken into trust. After several federal lawsuits over disagreements regard- 
ing the applicability of certain local laws, the Tribe amended its 1996 fee-to-trust 
application and the BIA’s Eastern Regional Director agreed to acquire the land in 
trust for the Tribe in 1997. The State appealed the BIA’s decision to the Interior 
Board of Indian Appeals, beginning the litigation that would go all the way to the 
Supreme Court where it resulted in the 2009 Carcieri decision. 

I recently visited the Narragansett Tribe’s reservation in Rhode Island, where 
Chief Sachem Matthew Thomas and Medicine Man John Brown gave me a tour of 
the Tribe’s longhouse, their church and other important lands held by the Tribe. 
Among other places. Chief Sachem Thomas brought me to the tract of land at issue 
in the Carcieri litigation. There I saw boarded-up vacant homes that the Tribe in- 
tended to house their elders. Although construction was complete on the homes in 
the early 1990’s, the homes lacked sewer and other infrastructure. 

Without the necessary infrastructure, the Chief Sachem told me that these homes 
have been vacant since construction was completed approximately twenty years ago. 
He also stated that all but two of the elders who were to live in these particular 
homes have passed away. The Department of Interior’s 1998 fee-to-trust acquisition 
decision of this land, for these homes, was the basis for more than a decade of litiga- 
tion which led to the Carcieri decision and its drastic ramifications. 

The Narragansett Tribe’s experience makes clear the importance of S. 2188. It il- 
lustrates the importance of tribes being able to literally provide homes to their citi- 
zens. It illustrates how Carcieri can stifle self-determination and self-governance — 
keystone federal policies embedded in the Indian Reorganization Act. The Tribe’s ex- 
perience illustrates the real life social and economic impacts of the uncertainty 
caused by the protracted litigation. Finally, it shows the administrative burdens 
placed on the Department and the resources expended to defend trust acquisitions, 
in this case for over a decade. S. 2188 fully addresses these impacts. 

III. Consequences of the Carcieri Decision 

A. The Carcieri Decision is Contrary to Longstanding Congressional Policy 

As noted above, in Carcieri, the Supreme Court was faced with the question of 
whether the Department could acquire land in trust on behalf of the Narragansett 
Tribe of Rhode Island for a housing project under section 5 of the Indian Reorga- 
nization Act. The Court’s majority noted that section 5 permits the Secretary to ac- 
quire land in trust for federally recognized tribes that were “under federal jurisdic- 
tion” in 1934. It then determined that the Secretary was precluded from taking land 
into trust for the Narragansett Tribe, who had stipulated that it was not “under fed- 
eral jurisdiction” in 1934. 

The decision upset the settled expectations of both the Department and Indian 
country, and led to confusion about the scope of the Secretary’s authority to acquire 
land in trust for all federally recognized tribes — including those tribes that were fed- 
erally recognized or restored after the enactment of the Indian Reorganization Act. 
As many tribal leaders have noted, the Careieri decision is contrary to existing con- 
gressional policy, and has the potential to subject federally recognized tribes to un- 
equal treatment under federal law. 

In 1994 Congress was concerned about disparate treatment of Indian tribes and 
passed an amendment of the Indian Reorganization Act to emphasize its existing 
policy, and to ensure a principle of administrative equality and non-discrimination. 
The amendment provided: 

(f) Privileges and immunities of Indian tribes; prohibition on new regulations 
Departments or agencies of the United States shall not promulgate any regula- 
tion or make any decision or determination pursuant to the Act of June 18, 
1934 (25 U.S.C. 461 et seq., 48 Stat. 984) as amended, or any other Act of Con- 
gress, with respect to a federally recognized Indian tribe that classifies, en- 
hances, or diminishes the privileges and immunities available to the Indian 
tribe relative to other federally recognized tribes by virtue of their status as In- 
dian tribes. 

(g) Privileges and immunities of Indian tribes; existing regulations 

Any regulation or administrative decision or determination of a department or 
agency of the United States that is in existence or effect on May 31, 1994, and 
that classifies, enhances, or diminishes the privileges and immunities available 
to a federally recognized Indian tribe relative to the privileges and immunities 
available to other federally recognized tribes by virtue of their status as Indian 
tribes shall have no force or effect. 
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25 U.S.C. § 476(f), (g). S. 2188 would effectively reaffirm Congress’s longstanding 
principle of treating all federally recognized tribes equally without regard to wheth- 
er they were “under Federal jurisdiction” on June 18, 1934. 

B. The Carcieri Decision has led to a More Burdensome and Uncertain Fee-to-Trust 
Process 

Since the Carcieri decision, the Department must examine whether each tribe 
seeking to have land acquired in trust under the Indian Reorganization Act was 
“under federal jurisdiction” in 1934. This analysis is done on a tribe-by-tribe basis, 
even for those tribes whose jurisdictional status is unquestioned. This analysis may 
be time-consuming and costly for tribes and for the Department. It may require ex- 
tensive legal and historical research and analysis and has engendered new litigation 
about tribal status and Secretarial authority. Overall, it has made the Department’s 
consideration of fee-to-trust applications more complex. 

To help address this issue, the Department’s Solicitor recently issued an M-Opin- 
ion interpreting the meaning of “under federal jurisdiction.” The Solicitor concluded 
that the Department may take land into trust under the first definition of “Indian” 
in the IRA for a federally recognized Indian tribe that can demonstrate: (1) in or 
before 1934, the tribe had some course of dealings with the federal government re- 
flecting that there were federal obligations to or authority over the tribe; and (2) 
that the tribe remained under the authority or responsibility of the federal govern- 
ment in 1934. The M-Opinion formally institutionalizes and is consistent with the 
analysis the Solicitor’s Office has been using since Carcieri was decided. 

Yet the issuance of the M-Opinion does not obviate the need for S. 2188. Instead, 
it further demonstrates the importance of S. 2188, as tribes and the Department 
must expend considerable time and resources collecting and analyzing historical evi- 
dence to support an “under federal jurisdiction” analysis. And even once that work 
is completed, the Department faces extensive litigation challenging its “under fed- 
eral jurisdiction” analyses and fee-to-trust acquisitions. Such extensive litigation 
causes lengthy periods of uncertainty for the tribes and poses barriers to tribal de- 
velopment or use of lands that are the subject of a lawsuit. Without enactment of 
S. 2188, both the Department and Indian tribes will continue to face this burden- 
some process. 

IV. S. 2188 

S. 2188 would help achieve the goals of the Indian Reorganization Act and tribal 
self-determination by clarifying that the Department’s authority under the Act ap- 
plies to all tribes, whether recognized in 1934 or after, unless there is tribe-specific 
legislation that precludes such a result. The bills would reestablish regular order 
in the United States’ ability to secure a land base for all federally recognized tribes. 
The language in S. 2188 is identical to language in the President’s FY 2015 budget 
proposal for a Carcieri fix. 

S. 2188 includes language that expressly ratifies actions taken by the Secretary 
of the Interior under the authority of the Indian Reorganization Act to the extent 
that such actions are based on whether the Indian tribe was under federal jurisdic- 
tion on June 18, 1934. In addition, S. 2188 provides that any references to the Act 
of June 18, 1934 contained in any other Federal law is to be considered to be a ref- 
erence to the Indian Reorganization Act as amended by the legislation. The Depart- 
ment believes both the ratification and reference provisions would be helpful in 
avoiding further litigation. 

The Department has been consistent in expressing its support for clean and sim- 
ple legislation like S. 2188 to reaffirm the Secretary’s trust acquisition authority 
under the Indian Reorganization Act, in accord with the common understanding of 
this authority that existed in the decades preceding the Carcieri decision. We have 
also been consistent in our support of the policy established by Congress in 1994 
amendments to the Indian Reorganization Act, which ensures that we do not create 
separate classes of federally recognized tribes. 

V. Conclusion 

The Carcieri decision, and the Secretary’s authority to acquire lands in trust for 
all Indian tribes, touches the heart of the federal trust responsibility. Without a 
clear reaffirmation of the Secretary’s trust acquisition authority, a number of tribes 
will be delayed in their efforts to restore their homelands: Lands that will be used 
for cultural purposes, housing, education, health care and economic development. 

As sponsor of the Indian Reorganization Act, then Congressman Howard, stated: 
“[wlhether or not the original area of the Indian lands was excessive, the land was 
theirs, under titles guaranteed by treaties and law; and when the Government of 
the United States set up a land policy which, in effect, became a forum of legalized 
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misappropriations of the Indian estate, the Government became morally responsible 
for the damage that has resulted to the Indians from its faithless guardianship.” 

The power to acquire lands in trust is an important tool for the United States 
to effectuate its longstanding policy of fostering tribal self-determination. Congress 
has worked to foster self-determination for all tribes, and did not intend to limit this 
essential tool to only one class of tribes. S. 2188 would clarify Congress’s policy and 
the Administration’s intended goal of tribal self-determination and allow all tribes 
to avail themselves of the Secretary’s trust acquisition authority. S. 2188 will help 
the United States meet is obligation as described by United States Supreme Court 
Justice Black’s dissent Federal Power Commission v. Tuscarora Indian Nation. 
“Great nations, like great men, should keep their word.” 

This concludes my statement. I would be happy to answer questions the Com- 
mittee may have. 

The Chairman. Thank you, Kevin. I would just state before I get 
into my questions that I would hope that on 2041 you could work 
with Senator Crapo and his staff and the Indian Affairs staff to get 
clarified what needs to be clarified on this bill, so that we can hope- 
fully move it along with some of the other bills we have been hear- 
ing since I took over as chairman. 

Your testimony states that the Administration supports the 
Patchak fix for all tribes. The provisions found in S. 1603 and S. 
2188, the Carcieri bill, would ratify and confirm only past Secre- 
tarial trust acquisitions. Does the Department believe this lan- 
guage is sufficient or do we need additional language to fix the 
Patchak decision? If so, if we need additional legislation, does the 
Department have any specific proposals? 

Mr. Washburn. Thank you. Chairman. I would encourage you, 
I do think we need a Patchak fix. Once the Department has gone 
through its extensive administrative process to take land into trust, 
we believe that we should be immune from further litigation and 
tribes should be immune from further litigation involving those 
land into trust applications. 

I would not ask you to clutter up the Carcieri fix with an addi- 
tional Patchak fix. I think that is just a little too complicated. So 
I would encourage you to consider a Patchak fix, restore our sov- 
ereign immunity for actions of land into trust. But I would not ask 
you to put another difficult issue in the Carcieri bill. 

The Chairman. I appreciate that. The Committee has heard sev- 
eral times now that the increase in litigation regarding the secre- 
tarial trust acquisition following Carcieri and t^he Patchak deci- 
sions. Last November you mentioned there were about 15 trust 
land acquisitions being challenged either in Federal court or the In- 
terior Board of Indian Appeals. Is there an update on those num- 
bers? Is there any idea how much those challenges are costing the 
Department and the tribes? 

Mr. Washburn. As of this time, the numbers are roughly about 
the same, as of April. I checked again a couple of weeks ago and 
I believe we provided your staff with some information about that. 

But the work goes on. Because every time we take land into 
trust, at least every time we do it for a different tribe, we have to 
go through the whole analysis again to determine whether they 
meet a Carcieri standard, in essence. And that has been a heck of 
a lot of work. And we have lots of Carcieri analyses pending. It is 
holding up land into trust for some tribes. 

Once we have done it once for a tribe, then we are usually able 
to proceed taking additional land into trust for that tribe. However, 
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because of Patchak, they can be sued. So it is not done when we 
do an opinion. We may have to face that again in court. So it cre- 
ates a real question of uncertainty for the tribes. 

The Chairman. Have you been able to put any real numbers to 
what this is costing the Department or the tribes or both? 

Mr. Washburn. We have. It is, well, we have testified on other 
occasions, and I don’t have those at the top of my head, but a sig- 
nificant amount of staff time is used. And so some of that stuff is 
sort of hidden, because you don’t think about the cost to staff. But 
it has taken an enormous amount of staff time and it is economic 
development in Indian Country that is not happening. So there are 
some Federal costs, but there is also some lost opportunity cost at 
the tribal level. And those roll up to be quite significant in total. 

The Chairman. Okay, thank you. One of the proposals we have 
heard regarding the land into trust process is to streamline the 
process for on-reservation applications. Can you say how many on- 
reservation applications are pending with the BIA and how long 
those applications usually take? 

Mr. Washburn. They vary dramatically depending upon their 
complexity. Since the Obama Administration has been in office, 
there have been about 1,650 applications that have been accepted 
for land into trust. It is quite an extensive process. The first thing 
we do on taking land into trust is notify the State and local govern- 
ments to see what they think about it. That is the first and fore- 
most thing that we do to get their input. And once we have done 
that, then we put the tribe through a litany of factors which might 
also occasionally include NEPA, the environmental impact anal- 
ysis, if they are planning to do development on that land. 

So it is often a long and arduous process. In fact, it is always a 
long and arduous process. But whether it takes just several months 
or several years depends on the complexity of the application. And 
again, Carcieri just increases that problem. 

The Chairman. So is there any way to expedite that process, or 
are we just where we are and that is the way it is? 

Mr. Washburn. Well, let me just say this. I think that it is prob- 
ably fair to say that the vast majority of our land into trust appli- 
cations are on reservation. The thing that people get wound up 
about is the gaming decisions. And there is a tiny handful of those. 
We are holding all land into trust hostage because some people are 
upset for just a handful of these small gaming applications. 

So we can certain, it is frustrating that the gaming issues have 
come to dominate this discussion to such a great degree. 

The Chairman. So can you give us any insight as to who is hold- 
ing them hostage? You said they are being held hostage. 

Mr. Washburn. Well, Congress. I would say Congress. Until this 
body fixes Carcieri, we will continue to deal with this issue to some 
degree. 

The Chairman. All right. Senator Barrasso? 

Senator Barrasso. Thank you, Mr. Chairman. 

Kevin, following up along those lines, the Administration has 
supported restoring the Secretary’s authority to take land into 
trust for tribes. So we received testimony at our November 20, 
2013 hearing that processes for trust acquisition and for off-res- 
ervation gaming, because you raised the issue of gaming, also need 
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to be addressed as part of this decision. Do you think that no legis- 
lative fix for Secretarial authority is a better alternative than a fix 
that includes these other processes? 

Mr. Washburn. Well, let me say this. Those processes have just 
changed a little bit. Our Patchak patch regulation gave greater 
process to counties and local governments that are interested in 
these issues and ensured better notice to them to ensure that if 
they have a problem, they can raise that issue. 

So we have just, my sense is we have just made some improve- 
ments that address those kinds of things. People haven’t gotten to 
see the benefit of that because the regulation was just enacted, just 
recently. So I would say that we have addressed a lot of the things 
that were raised by Senator Feinstein and Commissioner Dillon in 
that previous testimony. 

Senator Barrasso. Coming up next we have some testimony 
from Brian Cladoosby. When we review the written testimony, he 
mentions how some tribal trust acquisitions may actually infringe 
on the reservations of other tribes. So I don’t know how much these 
newer regulations may impact that. These interests have caused 
some division among tribes in finding a Carcieri fix. Do you have 
some recommendations to reconcile these multiple tribal interests 
that are maybe overlapping here? 

Mr. Washburn. Vice Chairman, these are the hardest things we 
do. These are among our very hardest decisions we make. And that 
is why my job, it is one of the reasons my job is difficult, because 
we have to weigh these competing interests and then try to come 
up with a decision. And it is why we don’t do, again, especially it 
is the gaming ones that seem to bother people. Those are the ones 
that bother people most. 

And so we don’t do it very often when it overlaps on another 
tribe’s reservation. It is very rare, and darned near never. I think 
of the 1,650 land into trust applications that we have had since the 
beginning of the Obama Administration, of the ones that have been 
approved, well, there are only seven of those, seven out of 1,650 
that were taken into trust successfully for gaming. There are a few 
others that are not in trust yet because they have been challenged. 

But it is just exceedingly rare. It is a vast exception and again, 
it feels like, because people are upset about some very specific 
cases that all the rest of this is being held up. 

The Chairman. Senator Crapo? 

Senator Crapo. Thank you, Mr. Chairman. 

Mr. Washburn, first, I appreciate the Department’s support of 
Senate Bill 2040. I would just remind and highlight to you that as 
we move forward, in order to deal with our scoring issues here in 
Congress, the tribes have agreed to relinquish the compensation 
that was due them. As I indicated to the Chairman, I am going go 
be looking in some other venue for an opportunity to correct that 
aspect of it, and may look to you for some guidance and assistance 
as we move in that direction. 

With regard to Senate Bill 2041, you indicated support for the 
aims of it but concern that there may be some detail work that still 
needs to be done. Could you clarify a little bit for me exactly what 
we need to try to clarify there? 
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Mr. Washburn. Sure, Senator. One of the things is, we need to 
take some action with regard to land if this bill passes. And we 
don’t have legal descriptions in the bill for the land and that sort 
of thing. Just really technical things that make it easier to do our 
job. We don’t want something that is going to create litigation 
down the road. We would rather have clarity when you act, so that 
we know exactly what is expected of us, and so that we can do that 
forthwith, rather than having to wrangle through those issues later 
in ways that might make people upset. 

Senator Crapo. Thank you. I am sure that we will be eagerly in 
touch with you to find out exactly what clarity we need to include 
and to make those necessary corrections. I appreciate your working 
with us on that. Thank you. 

The Chairman. Thank you. Senator Crapo. Once again, Kevin, 
thank you very much for taking time out and being with us today. 
We appreciate your straightforward testimony. Thank you. 

Mr. Washburn. Thank you. Chairman. 

The Chairman. We will now ask the second panel to come to the 
table. First, we are going to hear from the Honorable Brian 
Cladoosby, President of the National Congress of American Indi- 
ans. We are then going to hear from Chairman Nathan Small, from 
the Shoshone-Bannock Tribes, Chairman Elwood Lowery of the 
Pyramid Lake Paiute Tribe, and Chairman D.K. Sprague of the 
Gun Lake Band. Each one of these folks is going to discuss the 
bill’s impact in their tribes. I want to say thank you to all you folks 
for traveling to Washington to visit with the Committee and give 
your perspective and give us the ability to put some meat on the 
bones when it comes to these bills. 

We thank you all for being here. The same goes for this panel 
as the previous one, you will have five minutes to make your re- 
marks. Your entire written statement will be a part of the record. 
If you can stick to the five minute mark, it gives us a little addi- 
tional time for questions. 

So with that, Brian, you may begin. 

STATEMENT OF HON. BRIAN CLADOOSBY, PRESIDENT, 
NATIONAL CONGRESS OF AMERICAN INDIANS 

Mr. Cladoosby. Chairman Tester, Vice Chairman Barrasso, 
members of the Committee, thank you for the opportunity to testify 
today. We very much appreciate the introduction of this legislation. 

The restoration of tribal homelands is critical to the futures of 
all Indian Tribes, and they have worked very hard to promote this 
legislation for the last five years. 

Also I want to thank you. Chairman Tester, for your candor at 
NCAFs Executive Council meeting in March. You questioned us 
whether we were closer to a solution. We firmly believe that a 
clean fix is by far the best and fairest solution for Indian Country 
at this time. Given the challenges to get this fix passed is going to 
be the issue. 

You asked that tribal leaders come together and engage in mean- 
ingful dialogue about options. I am here to thank you for that lead- 
ership, and although we are disappointed that after five years we 
were told we may not be able to advance the clean fix that we have 
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requested, I pledge that I will do everything in my power as Presi- 
dent of NCAI to facilitate dialogue amongst tribes. 

The Supreme Court’s decision in Carcieri v. Salazar in 2009 
overturned a Department of Interior longstanding interpretation 
regarding the Indian Reorganization Act of 1934. The Supreme 
Court in Carcieri held the the “now’‘ in the phrase “now under Fed- 
eral jurisdiction’* and the definition of Indian limits, the Secretary’s 
authority to acquire lands under the IRA for only those Indian 
tribes under Federal jurisdiction on June 18th, 1934, the date the 
IRA was enacted. 

The Supreme Court left open the question of what it means for 
an Indian tribe to be under Federal jurisdiction. As a result, there 
has been significant and harmful related litigation. For example, in 
Patchak V. Salazar in 2012, the Supreme Court found that prior ac- 
quisitions of trust land are not protected by the Quiet Title Act. 
Most recently in California v. Big Lagoon, the Ninth Circuit found 
that Big Lagoon Rancheria was not under Federal jurisdiction in 
1934, because no tribal members were living on trust land in 1934. 

These legal precedents following the Carcieri decision are deeply 
troubling to Indian Country. They underscore why the Congress 
must act to fix this decision. It has now been over five years since 
the Supreme Court decided the Carcieri case and what began as an 
effort by tribes to simply follow the intent of the Indian Reorga- 
nization Act and allow tribes to restore their homelands now has 
become a different effort. 

So if we were to simply address the Supreme Court case, then 
we would amend one sentence in the Indian Reorganization Act to 
make sure all tribes could take land into trust, nothing more, and 
nothing less. This is exactly what S. 2188 does. 

However, as this Committee is well aware, it is not often that 
standalone bills that address Indian issues move through Congress. 
Therefore, when tribal legislation becomes priority, it is often seen 
as a vehicle to address a myriad of other issues related to tribes. 
That is what happened here. Carcieri legislation has become 
weighted down by issues such as gaming. State, county and tribal 
jurisdictional issues, and Federal recognition. 

So while the right result would be to have enough support in this 
Congress to simply pass a clean fix, we have not been able to ac- 
complish this today. And Senator Tester, based on your statements 
to tribal leaders at NCAFs Executive Session meeting, it is time to 
have a different conversation so we can reach different results. 

Tribes are at a crossroads. There is no status quo. Litigation con- 
tinues and the courts are shaping policy for tribes instead of Con- 
gress, and changed decisions that have been made for over 100 
years. You have asked Indian Country to dialogue and move this 
issue forward. As President of NCAI, I am willing to lead this ef- 
fort. But it will be difficult, and I will likely get criticized for even 
suggesting we have these conversations. 

But having these difficult and serious conversations about legis- 
lation is not new to Indian Country. We have had to have difficult 
discussions around the Tribal Law and Order Act, the Indian 
Health Care Improvement Act and the Cobell settlement. We didn’t 
get anything we wanted in these bills, but tribal governments and 
Indian people are better off today because those pieces of legisla- 
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tion were drafted, based on significant tribal input, championed by 
this Committee and signed into law. 

So as you asked, Mr. Chairman, NCAI will have these discus- 
sions with Indian Country. We are willing to do that. But we need 
the full support of every member of this Committee, which is our 
trustee in the true sense of the word, which has been asked to up- 
hold the constitution which says that treaties are the supreme law 
of the land. 

So I ask that every Committee member work on behalf of Indian 
Country to support a fix and bring resolution to this issue. 

We look forward to working with you and the Committee. And 
I have five seconds I will yield here to my friend to my left. 
[Laughter.] 

[The prepared statement of Mr. Cladoosby follows:] 

Prepared Statement of Hon. Brian Cladoosby, President, National Congress 

OF American Indians 

Chairman Tester, Vice Chairman Barrasso and Members of the Committee, thank 
you for the opportunity to testify today. We very much appreciate the introduction 
of this legislation. The restoration of tribal homelands is critical to the futures of 
all Indian tribes and we have worked very hard to promote this legislation for the 
last five years, ever since the Supreme Court decision in Carcieri v. Salazar which 
developed a new interpretation of the phrase “recognized Indian tribe now under 
federal jurisdiction.” 

I also want to thank you Chairman Tester for your candor at NCATs Executive 
Council meeting in emphasizing that while we have worked diligently for five years, 
it is questionable whether we are any closer to a solution. We firmly believe that 
a “clean fix” is by far the best and fairest solution for Indian Country. You asked 
that tribal leaders come together and engage in meaningful dialogue about options. 
I am here to thank you for that leadership. I pledge that I will do everything in 
my power as President of NCAI to facilitate dialogue among tribes. 

Brief Background, Analysis, and Discussion of Options 

The Supreme Court’s decision in Carcieri v. Salazar in 2009 overturned a Depart- 
ment of interior longstanding interpretation regarding the Indian Reorganization 
Act of 1934 (IRA). The Supreme Court held the term “now” in the phrase “now 
under Federal jurisdiction” in the definition of “Indian” limits the Secretary’s au- 
thority to acquire lands under the IRA for only those Indian tribes “under federal 
jurisdiction” on June 18, 1934, the date the IRA was enacted. 

The Supreme Court left open the question of what it means for an Indian tribe 
to be “under federal jurisdiction,” and as a result there has been significant and 
harmful related litigation. In Patchak v. Salazar in 2012, the Supreme Court found 
that prior acquisitions of trust land are not protected by the Quiet Title Act. Most 
recently in California v. Big Lagoon, the 9th Circuit found that the Big Lagoon 
Rancheria was not under federal jurisdiction in 1934 because no tribal members 
were living on trust land in 1934. NCAI has supported rehearing, but we are start- 
ing to see the trend of bad legal precedents coming out of the Carcieri related litiga- 
tion. 

In 1934, Congress rejected allotment and assimilation and passed the IRA. The 
clear purpose of Congress was to re-establish the tribal land base and restore tribal 
governments that had withered under prior federal policies. The legislative history 
and the Act itself are filled with references to restoration of federal support for 
tribes that had been cut off, and “to provide land for landless Indians.” 

A problem with our legal system is that lawyers sometimes lose sight of the fun- 
damental history and purpose of a law, debate the meaning of a few words, and sud- 
denly the law is turned on its head. Today, because of the Carcieri decision, we have 
opponents arguing that tribes are not eligible for the benefits of the IRA if they 
were not under active federal supervision by the Bureau of Indian Affairs in 1934, 
or if they did not have lands in trust 1934. Both of these arguments are contrary 
to the history and purpose of the law to re-establish federal support for tribes that 
had been abandoned or ignored by the BIA, and to restore land to tribes that had 
little or no land. 
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The purposes of the IRA were frustrated, first by WWII and then by the Termi- 
nation Era. The work did not begin again until the 1970’s with the Self-Determina- 
tion Policy, and since then Indian tribes are building economies from the ground up, 
and must earn every penny to buy back their own land. Still today, many tribes 
have no land base and many tribes have insufficient lands to support housing and 
self-government and culture. We will need the IRA for many more years until the 
tribal needs for self-support and self-determination are met. 

Opposition Based on Expansion of Indian Gaming 

While land restoration under the IRA has nothing to do with gaming, opposing 
parties are using the decision to oppose land to trust for gaming. Much of the result- 
ing litigation is centered on land acquisition for the purposes of gaming. In Con- 
gress, opposition to the legislation has also focused on gaming. Even among tribes 
there is some litigation and concern based in opposition to gaming facilities. Al- 
though we have worked for five years to frame the issue as a question of funda- 
mental fairness and land restoration for all tribes — because that is what the IRA 
and our efforts to get it fixed are about — perhaps we cannot avoid the fact that the 
opposition’s concerns are about gaming. 

It has now been over five years since the Supreme Court decided the Carcieri case 
and what began as an effort by tribes to simply follow the intent of the Indian Reor- 
ganization Act and allow tribes to restore their homelands has now become a dif- 
ferent effort. So if we were to simply address the Supreme Court case, then we 
would amend one sentence in the Indian Reorganization Act to make sure all tribes 
can take land into trust — nothing more and nothing less. This is exactly what S. 
2188 does. 

However, as this Committee is well aware, it is not often that stand-alone bills 
that address Indian issues move through Congress. Therefore, when tribal legisla- 
tion becomes a priority, it is often seen as a vehicle to address a myriad of other 
issues related to tribes. That is what happened here — the legislation has become 
weighed down by issues such as gaming. 

So while the right result would be to have enough support in this Congress to 
simply pass a clean fix — we have not been able to accomplish this to date. And, Sen- 
ator Tester, based on your statements to tribal leaders at NCAI’s Executive Session 
meeting, it is time to have a different conversation so we can reach a good result. 

Tribes are at a crossroads — status quo means that litigation will continue and the 
courts will shape policy for tribes instead of Congress. You have asked Indian Coun- 
try to dialogue and move this issue forward. As President of NCAI, I am willing 
to lead this effort but it will be difficult and I will likely get criticized for even sug- 
gesting we have these conversations. 

But, having these difficult and serious conversations about legislation is not new 
to Indian Country. We had to have difficult discussions around the Tribal Law and 
Order Act, the Indian Health Care Improvement Act, and the Cobell settlement. We 
didn’t get ever 3 dhing we wanted in these bills, but tribal governments and Indian 
people are better off today because those pieces of legislation were drafted with sig- 
nificant tribal input, championed by this Committee and signed into law. 

So, if you are asking NCAI to have those discussions with Indian Country, we are 
willing to do that, but we will need the full support of every member of this Com- 
mittee to work on behalf of Indian Country to support a fix and bring resolution 
to this issue. 

On-reservation acquisitions. The other reality that we face is that many tribes are 
not directly affected by the Carcieri problem. In order to generate broader tribal 
support for the legislation, we could consider including language in the “fix” that 
would address some of the more general tribal concerns about the land to trust proc- 
ess. For example, there is generally wide support for on-reservation land to trust 
acquisitions where tribes are simply restoring lands within their existing reserva- 
tions. However tribes run into an incredible amount of red tape and delays — some- 
times for decades. Tribal leaders could consider an option for simplifying and expe- 
diting the process for these non-controversial acquisitions. Including some provisions 
along these lines might draw more interest and support from a broad spectrum of 
tribes, which would help achieve legislative success. 

Quiet Title Act. Another aspect of the Carcieri-relateA litigation is of significant 
concern to all tribes. The Patchak decision set a precedent for disturbing the title 
status of federal Indian lands, and now in Big Lagoon the federal courts seem to 
be willing to go back in time for many decades. This was clearly not the intention 
of the Indian lands exception to the Quiet Title Act. In Patchak the Supreme Court 
found the tribal arguments “not without force,” but indicated tribes should to take 
their arguments to Congress. Tribes could consider amendments to the Quiet Title 
Act that would protect the status of existing and longstanding federal trust lands. 
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Conclusion 

Chairman Tester, thank you for inviting a dialogue among tribes about new op- 
tions. This testimony is intended to initiate that dialogue among tribes, and with 
you Mr. Chairman, Vice Chairman Barrasso, and the other Members of the Com- 
mittee. There may be many options we should consider, and I would encourage both 
this Committee and the Department of Interior to engage in consultation with all 
tribes. As the President of NCAI, I will take these issues to the tribal leadership 
and seek their views, and I hope I will have the opportunity to coming back to you 
for more discussion in the near future. 

In addressing this difficult challenge, Indian Country is asking for the bipartisan 
support of this Committee. The Committee on Indian Affairs has been a great friend 
and benefactor to Indian Country and Indian people so many times and in so many 
ways over the decades. Now we are calling on your assistance again. Thank you. 

The Chairman. Brian, thank you for your testimony. I will say 
that this won’t happen because of your effort or my effort. It will 
happen because of all of our efforts. I think that is the key. 

So if we work together, we can be successful. If this Committee 
fractures, or there is a Native American fracture, then it is going 
to be very, very difficult. 

We have a good relationship. We will put the shoulder to the 
wheel and we will make it happen. 

Nathan Small, you are up. 

STATEMENT OF HON. NATHAN SMALL, CHAIRMAN, FORT HALL 
BUSINESS COUNCIL, SHOSHONE-BANNOCK TRIBES 

Mr. Small. Good afternoon. My name is Nathan Small. I am 
Chairman of the Fort Hall Business Council of the Shoshone-Ban- 
nock Tribes in southeastern Idaho. 

I am honored to testify here first on S. 2040. And it is good to 
see Senator Crapo here, I come visit him every time I am in town, 
and he has been gracious enough to come visit us whenever he is 
back home. Good to see you and thank you for the words that you 
brought out here. We really appreciate his and Senator Risch’s ef- 
forts on this bill in the past five years. 

Again, just to echo what Senator Crapo indicated, this bill would 
resolve land ownership disputes resulting from channel realign- 
ment of the Blackfoot River in 1964 by the U.S. Army Corps of En- 
gineers. All impacted parties, including the non-Indian landowners 
on the north bank of the river, support this bill. 

The realignment severed various parcels of land along the river, 
resulting in Indian land being located north of the realigned river 
and non-Indian land being located south of the realigned river. The 
best way to understand the problem created by the re-channeliza- 
tion is by showing you this map. And that is this map over here. 
As you can see, the original boundary and the river are shown in 
blue. It is a little hard to see the blue, but you can see how the 
river basically meandered through or snaked through the area 
there. 

Also, what you will see is, basically these loops that were created 
when they rechanneled created a lot of land that was landlocked 
or had no access. And there is about 44 of those loops altogether, 
you can see the blue loops, going around and around there. So this 
one here is probably the most exaggerated loop of them all, you can 
see that right here, along with the others over here. 

But when you don’t have access to your land, you can’t do any- 
thing with it. As a result, you miss out on whatever productivity 
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you might have had for that land. I think some of these lands were 
already being farmed and had some income coming off of them for 
the people that were involved in these, both Indian and non-Indian. 

S. 2040 would resolve the clouded titles by placing about 31 acres 
of non-Indian lands located south of the river into trust for the 
tribes and by converting about 37 acres of Indian trust land located 
north of the river into fee lands and transferring those lands to the 
Blackfoot River Flood Control District No. 7. Clearing title would 
enable us to farm or use the land. The parties have lost valuable 
income due to the inability to farm these lands. 

In the past, objections were raised by the authorization for ap- 
propriation provisions contained in previous versions of this bill. In 
order to move that forward, the parties removed this provision in 
the bill and made other changes. We are encouraged that Interior 
now supports this bill and we urge Congress to enact this bill and 
thank you, and again thank you to Senator Crapo and Senator 
Risch for allowing us to present this and get something straight- 
ened out that has been there since the 1960s. 

The second bill on here to discuss is S. 2041, the 1918 Appeal 
Act. We thank again Senators Crapo and Risch for introducing S. 
2041 that repeals the authority of Interior to transfer our reserva- 
tion lands into a municipality for use as a town site or other public 
purposes. Even though a municipality was never formally estab- 
lished, approximately 120 acres of the tribe’s lands were taken out 
of trust under the Act. 

As you can see, our reservation currently has about 544,000 
acres of land. The red shows that. Originally, when the land was 
supposed to have been surveyed, that line was supposed to come 
clear down to here. Of course, that didn’t happen. The green part 
here is Bingham County. They have basically agreed that the town 
site should probably come back under the tribe, it is not something 
that they have had a lot to do with. The black dot is the location 
of this little town site here. As you can see in the bigger picture, 
this is how it looks today. 

In 1966, Interior issued a public land order restoring approxi- 
mately four acres of our lands and approximately 111 acres still re- 
main that are currently not in trust. Tribal members and non-Indi- 
ans own pieces of the land, simple parcels in that area. If you look 
at this map here, and I believe there are some on that side there, 
there is about four acres that was put back into trust in 1960, 
there. As you can see, this whole town site in this area is very close 
to a lot of our tribal governmental activities. There is our REAMS 
complex, here is the justice center that we just recently built, and 
our tribal business center is right here. We have our rodeo grounds 
and our festival grounds right here, our Indian Health center. 

So most of our activity is all centered around here, our tribal gov- 
ernment. But across the road here, we have this town site, that is 
currently out of trust. 

The tribes do own some parcels in here. There is a school right 
here, I believe, an elementary school that is under school district 
number 55 in Blackfoot, Idaho. Right across the street there is 
what used to be an old LDS church that is now currently being uti- 
lized by our fisheries department. So a part of our tribal govern- 
ment is also using some of the land within this area. Again, there 
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are several places in this area that are owned by tribal members, 
owned by other Indians, and owned by non-Indians. 

So when Mr. Washburn was talking about some clarity to the 
place, we also want some clarity to the place. But a lot of that in- 
formation that he is currently looking for we have been diligently 
working to gather that information. He should have it by tomorrow 
or the next few days, and we will also make sure that the Com- 
mittee gets that, so there is no more misunderstanding of the clar- 
ity of that place. 

The tribes in Bingham County have been working cooperatively 
for several years on a lot of matters. This is one mater that we 
have been working cooperatively with them. Just to let you know, 
our tribal government provides all the services to the town site 
there already. We provide water, waste disposal and fire and EMS, 
and even some police protection out there. So based on that, the 
county does support us, and we jointly seek the repeal of the 1918 
Act to resolve issues relating to the clouded titles and the insur- 
ance risks. 

On September 16, 2013, the county sent a letter requesting legis- 
lation to repeal the Act that would provide the tribes the oppor- 
tunity to purchase non-trust lands at fair market value that are of- 
fered for sale. S. 2041 would direct Interior to place only non-trust 
1918 Act lands acquired under this bill into trust. A technical 
amendment is needed to clarify that a section of the bill applies 
only to the 1918 Act lands. Their current uses and land ownership 
would not be impacted by repeal of the law. So everything basically 
would still be the same as far as the ownership of those lands, ex- 
cept for those that are either owned by the tribe or other Indians 
would go into trust. 

S. 2041 is consistent with Federal law and policies to restore 
tribal homelands. Let’s get it done, so we can get it done. 

One of the other things I would like to talk about is to discuss 
S. 2188, and again, I would like to echo just about everybody else’s 
comments concerning that. It has been five years since this deci- 
sion has deterred investments and job creation on Indian lands and 
has opened up criminal convictions to challenge. More importantly, 
Carcieri has produced a series of Federal cases that are cutting 
away at tribal sovereignty. 

The most recent attack was the Ninth Circuit Big Lagoon 
Rancheria decision from January of this year. This case took 
Carcieri to a dangerous new level. It goes beyond placing Indian 
lands into trust. Big Lagoon threatens existing tribal homelands 
regardless of how long the lands have been in trust. 

The Shoshone-Bannock tribes have a treaty-protected reserva- 
tion. We are organized under the IRA in 1934. So for most pur- 
poses, we are not in the direct line of fire. However, after the Big 
Lagoon decision and the growing list of cases yet to be cited, all 
tribes are at risk. 

I can’t put it any simpler than to say this is a full-scale attack 
on tribal sovereignty. When one tribe loses that battle to protect 
sovereignty, we all lose. If nothing is done, the Federal courts will 
continue to erode our trust lands and our power to govern. The 
Shoshone-Bannock tribes are members of the Montana-Wyoming 
Tribal Leaders Council, the Coalition of Large Tribes and the Affili- 
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ated Tribes of Northwest Indians. All of these organizations have 
joined a total of 29 national and regional tribal organizations rep- 
resenting more than 400 tribes in strong support of a Carcieri fix. 
A letter from these organizations is attached to my written state- 
ment. 

And in closing, S. 2188 will protect existing Indian lands, revive 
investment in Indian Country and comes at no cost to the Federal 
Government. Most importantly, this bill will stop the line of at- 
tacks on tribal sovereignty in Federal courts. This is a top priority 
for all of Indian Country and I respectfully urge all members of the 
Committee to co-sponsor S. 2188, and I ask that the Committee 
work with the Senate leadership to pass this bill. 

I want to again thank the Committee for the opportunity to tes- 
tify on these bills here today. If I am able, I would like to answer 
questions you may have. I am really enthused by what Senator 
Crapo has been doing for us, in taking care of a lot of these issues 
here. It has been a long time, like you said, this is our third Con- 
gressional year trying to get something done here. I think we have 
it ready for the other two bills along with the Carcieri. Thank you. 

[The prepared statement of Mr. Small follows:] 
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Prepared Statement of Hon. Nathan Small, Chairman, Fort Hall Business 
Council, Shoshone-Bannock Tribes 


5.2040 

L Introduction 

Good oftemoDu Cbainnon Tester, Vice-Cbairmaa Barrasso, Senator Crapo, and other 
Members of the Committee, My namu is Nathan Smalt, and I am the Chairman of tlic Fort Hal! 
Business Couneil, which is the governing body of the Shoshone-Bannoek Tribes CTribes) located 
on the Fort Hail Reservation (Reservation) in southeast Idaho. I am honored to be here today to 
provide our views on S. 204D, the Bleckfoot Riyei Land Exchange Act of 2014. We very much 
appreciate Senator Crnpo’s and Senator Risch’s efforts on this legislation over the past 5 ycais 
and their re-introduction of this bill, modified from previous versions in the lll'^ and 112"’ 
Congresses, on February ZS, 2014. 

In 1867, President Andrew Johnson designated the Reservation by Executive Order for 
various bands of Shoshone and Bannock Indians and set forlh the Blackfoot River (River), as it 
existed in its natural slate, as the northern boundary of the Reservation. Since 2009, the Tribes, 
the impacted tribal member all ollees, and the impacted North Bank nan-Indian landowners have 
worked hand in lisod la see if Congress could coacl legislation to resolve long-standing land 
ownership imd land use disputes resuhing from channel realignment of tho River in 1 9S4 by the 
U.S. Army Corps of En^eers as part of a local Hood protection project spotrsored by the 
BlackRtot River Flood Control Disiiict No. 7. The channel realignment severed various parcels 
of land located tm loops along the River, resulting in Indian land being located north of the 
realigned River and non-Indiari land being located south of the reahgood River. We have also 
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woriced closely with ihe Bureau of Indian Affiiiis, the Bingham County Commissioners, sad the 
slate of Idaho on this legislation. 

It is critical to us and all the other involved parlies to resolve the clouded titles to these 
lands. S. 2040 would do this by placing certain parcels of non-Indian lands located south of flic 
River into trust for the Tribes and by converting certain parcels of Indian trust lands located 
north of the River into fee lands and tranaferring these parcels to the Blaokfoot River Rood 
Control District No. 7, 

Clearing title would citable the Tribes and non-Indian landowners to farm or use the land. 
Uie parties have lost valuable income due to the inability lo farm the,se lands. Given that the 
federal government created those hardships and burdcas, it should assist us by enacting S. 2040 
as soon as possible. 

n. Background of the Shus ho ne-Ban nock Tribes and the Fort Ball Reservation 

The Tribes arc a federally rccogniitcd Indinn tribe organized under the Indian 
Reorgatiittalion Act of 1934. The Shoshone and Bannock people are comprised of several 
related bands whose aboriginal territories include land in what arc now the states of Idaho, 
Wyoming, Utah, Nevada, Colorado, Oregon, and parts of Montana and California and who have 
occupied diose areas since time immemorial. As mentioned above, President Johnson’s 1867 
Executive Order design Bled tire Reservation for various Shoshone and Bannock bands. On July 
3, 1868, the Shoshone and Bannock Tribes concluded the Second Treaty of Fort Bridgcr, which 
was ratified by the United Stales Senate on February 24, 1869. Article 4 of the Fort Bridget 
Treaty reserved the Reservation as a ’'pcimanenl home” to the signatory tribes. Althougll the 
Fort BHdger Treaty callod for the Reservation to be appraxiniately 1 ,8 million acres, various 
“surveying errora” in 1 873 reduced its actual size to <^proximatcIy 1 .2 million acres. 
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One of tie United Slates’ purposes in setting aside tiio Reservation waa to pcolecl the 
Tribes' rights and to preserve for them a home under shelter of authority of the United States. 
Subsequent cession agreements with the United Stales reduced die Reservation to die present day 
size of 544,000 acres. Of the 544,000 acres, 97% of the land is tribal land or held by the United 
States for the benefit of the Tribes or its individual members. The Tribes’ territory is the largest 
Reservation in Idaho and lorms a large cohesive gcogruphic area that supports a population of 
over 6,000 people and provides an irreplaceable homeland for economic activi^ and to ensure 
that oor vibnmt culture end traditions can continue to flourish. Our current tribal membership is 
5,815 members. 

Tlic Reservation is blessed with an extensive biodiversity including rangelands, 
croplands, forests, steams, three major rivers (the Snake, Blackfoct, and Portneuf), reservoirs, 
springs, and wetland areas, an abundance of medicinal and edible plants, wildlife (elk, deer, 
moose, bison, Wg hem sheep, etc.j, various species of fish, birds, and other animal life. The 
Reservation lands are mountainous and semi-desert, and overlay the Snake River aquifer, a targe 
groundwater resource. The culture and continued existence of the Shoshone and Bannock 
peoples depend on these resources. 

The Shoshone and Bannocks have an eslabtished long-slaiichng and continuous 
dependence on riparian resources of the Snake and Bladcfoot Rivers. Mo place illustrates the 
varied resources and subsistence strategies of the Sboshone-Bannock people than the Fort Hall 
Bottoms, located at the coaflueuce of the Snake and Blacdcfoot Rivers. For centuries, Shoshonc- 
Bannock have fished, hunted, prccessed game, built tools and lived along the Snake and. 


Blackfoot Rivers. 
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IM. TheDnltedStates’Rfcha nn«lizalion of Blackfoot River 

In the 1950’s and early 1 ?60’s, the River aiinwilly flooded and caused damage to local 
homes and properties. The United Slates Army Corps of En^neets, in 196<t, undertook a local 
flood protection project on the River authorized under scctioo 204 of the Flood Control Act of 
19S0. The project consisted of building levees, replacing irrigation diversion stractorcs, 
replacing bridges, and chatuiel realignment. The ebauuel lealignmeni portion of the project 
altered the course of the River and caused the land issues between the Tribes/Indiun all oUees and 
non-Indians fw over 45 years. 

Following the channelization, iuihvidually Indian owned and Tribaily nwned trust lands 
(approximately 37.04 acres) ended upon on the north side of the River, and non-Indian owned 
lands (approximately 31,01 acres) ended up on the south side of the River within the boundaries 
oftbe Reservation. Since the lOGO’s, the parcels oflond Irave remained idle because the 
Tribsl/Indian landowners and non-Indian landowners could not gain access to the parcels of land 
without trespassing or s ecklng ilghts-of-wny across other owner' stand. Asmentioned 
previously, the Inability to farm *£,■« lands has deprived landowners of vital income. Attached 
ate two aerial iir ages showing some of the Indian and non-Indian loops afftcled by the 
channelization. 

The Dqiartment of Interior, Bureau of Land Management. Cadastral Survey Office, 
conducted surveys of the River in 1 999 through 2003 and prepared plats representing the surveys 
that showthe present course of the River and identify the Reservation borders that existed at the 
time die Reservation was esiablished. See 67 Fed. Reg. 46,686 (July 1 6, 2002); 67 Fed. Reg. 
64,656 (October 21 , 2002); 68 Fed. Reg. J7.072 (April 8, 2003); 69 Fed. Reg. 2, 157 (January 14, 
2004); 70 Fed. Reg. 3,382 (January 24, 2005). Since the realignment oftbe River is considered 
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an "avulsive act,” a. change resulting from the man-made channolizadon, survey law deems thero 
isno change to th e Reservation baimdary. Theori^na! Rivta-bed retnaim the northsm boundary 
of the ReservaSon, This tegtsiafton docs oot r&uigs the ssrisnai heondiry of the Rcservafion ns 
reserved by the Ssecurtvo Order of 185? and ccafinn^ the Fort Btsdger ItKaty of 3868, 

IV. LitlB*fi(Hi 

Id the laic 1980's, the Snafoe River Bash Adjudioation.'facgan in Idaho 10 decree water 
rights on rivers and strcatnsi, including the River. Several non-Indian landowmas affected by tlic 
rochannelizalian claimed their place of use of water was on the Reservation. In 2006, the Tribes 
filed objections to lltesa claimed water rights. Alter extensive meetings and ntulliple status 
conferences among the court, Tribes, and non-Indian landowners, it was agreed the best way to 
resolve those land ovvaership issues is through fedeml legistation as the state -waler court does not 
have the abiti^ to resolve the land issues. When ise^ss biils to resdvc fe land thte were not 
enacted iolo law, Ac court isstied water rights to SbeTc^iectivepasticas with the proviso Aatsny 
lands at issue hold by the non-Indians would TEquireAcm to enior into iBUses with the Tribes 
during Ac pendency of any legislative cilbits. The Tribes then dismissed their objections to 
these water claims. 

V. The LegislaUou 

This legislation addresses about 1 0 mRcs along the River. There are 44 loops created by 
the reshannatKation in 5us85<m, .aHd Und title would bo resolved. Uitdea: S. 3040, 3 1.01 acres of 
laitd carresJ^ owtied fey rtoo-Indiac laodowtuas on thsaouA side of ttK Stiver WouM bcpiaced 
into ttasl for Ae Tribes, In exchange, the United States would convert 37.04 acrea of trust lend 
currently owned by Ac Tribes and Indian alloUees into fee lands and transfer these lands to the 
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BlacKoot River Flood Control District No.7, whicti represents the Nortli Banknon-ItKDan 
landowners,. 

In the 1 1 1'*' and 1 12* Congrrsses, objections were raised about the authorization for 
appropriations provision contained in previous versions of the bill based upon the rationale that 
the provision would authorize new spending with no available offecL The authorization fur 
appropriations provision would have allowed comp^isadon to landowners losing net lands under 
the bill and compensation for trespass and loss of use of lands since 1 964 given the federal 
government created these prohicius by rechanncllngihc River. 

Recognizing the hnporlance of moving fbrward, the parlies last year agreed to remove the 
authorization for aK^priations provision. Accordingly, S. 2040 does not contain an 
authorization for appropriations provision. Instead, as an alternative to try to 
make the parties as whole as possible, as set forth in Section G(bj(]XA) of the bill, the Blackfoot 
Rivet Flood Control District No. 7 would be responsible for ensuring that non-Indians 
landowners incurring a net loss of lands on the south side of the River will be compensated at 
fair market value throu^ the sale of lands located on the north side that would be conveyed 
under the bill iroin the Tribes and Indian allottees. Also, separate froin the Icgisladon, tlic Tribes 
would compensate Indian allottees whose lands would be transferred to the Blackfoot River 
Flood Control District No. 7 under the hill. The Tribes would not be compensated under the bill 
for its net loss of lands or Ibr the eompensalion it will provide to the Indian allottees but is 
wrrrkingto see if there are otberways separate &oni the legislation to assist the Tribes. All of the 
parties agreed to forgo seeking compensation for trespass damages and toss of use of lands ra the 
bill in Older ibr the bill to advance. 

In addition, to cicshig Me, fin nos-Isdians would irotiaco any fvdwe challenges in the 
form of trespass actions by tbe United States and the Tribes fbr their use of lands on the north 
side of the River. 

In conchtsioir, the Stobooe-Baamock Tribes, the Tribal member allottees, mid the non- 
lodian landowners shiue a comruon interest of reachir^ a resolution of these lor^-festeriog land 
issues. We have wewked diligently on tins kg^lation to meet the needs of all. We icspQCtiu1]y 
request swift enachnent of S, 2040. Thankyou ftartheoppoitunity to testify on this bill. 
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S.204I 

I. Intro dnctioii 

Good afternoon Chairman Tester, Vice-Chairman Battasso, Senator Ctapo, and Members 
of the Committee, My name is Nathan Small. I am the Chabrnan of the Fort Hail Business 
Council, which is the sovemiRg body of the Shoshone-Bannoek Tribes {Tribes) of the Fort Hall 
Reservation (Heservatian) located in southeast Idaho, I am honored to be here today to provide 
our views on S. 2041, the May 31, 1918 Act Repeal Act. The Tribes thank Senator Crapo and 
Senator Risch for their hard work ort this issue and for introducing S. 2041, which would repeal 
the antiquated and patemallstio Act of May 31, 1918 (1918 Act)’ that grants the federal 
gavenunentuiulaleiol authority to take IheTrOies’ trea^-prolected Reservation lands out oftrust 
status to transfer to a local municipality forusc as a town site and for otlierpurpcscs. 

Even assuming honorable intentions when the 1938 Act was pissed, the purported need 
for this law to help the Shoshotie-Baimock people market and sell our grain and other crops in a 
more convenient location during the horse and buggy days has long passed. Based upon the 
1918 Act, approximately 120 acres of the TTibes’ lands were taken out of trust The Tribes have 
sought to restore these lands back into trust status over many decades. However, currently 
approxinuitcly 1 1 1 acres of the original 120 acres of 191 8 Act lands are not held in tiust. These 
lands are not only located within Reseivatioi] boundaries but also located in die heart of the 
Reservation nearthe bub of tribal goveirmiEntBl and cultural and traditionsl Bcrivities. Restoring 


1 Aoc'pyofthc 1913 A'.t lias been rctaiiiod iiiitieC«iiniittcefil'3, 
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Ihese lands taken under the 1918 Act back (o trust status is a top priority of the Tl^tes given the 
close proximity of these lands to ooie tribal activities, 
n. Bacltgrouad of the Shoshtme-Bannock Tribes 

The Tribes are a federally recognised tribe. The Shoshone and Bannoclc people ace 
comprised of several related bands vitosc aboriginal territories include land in what arc now the 
states of Idaho, Wyoming, Utah, Nevada, Colorado, Oregon, and parts of Montana and 
California. The Tribes ceded control of these vast areas of onr homelands through a series of 
Executive Orders and Treaties with the United Stales. The Fort Hall Reservation was designated 
by ExocuItvc Order in 1 367. On July 3, 1 868, the Tribes entered into the Fort Bridgcr Treaty 
with the United States, which promised that the Reservation would be onr “permanent home.” 
The Treaty called for the Reservntioii to consist of approximately 1.8 million acres in what is 
now southeast Idaho. 

One of the United States’ purposes in setting aside the Reservarion was to protect the 
Tribes’ rights and to preserve for them a home under shelter of author!^ of the United States. 
Subserpjent cession agreements with the United States reduced the Reservation to the present day 
size of 544,000 acres. Of the 544,000 acres, 97% of the land is tribal lend or held by the United 
States for the benefit of the Tribes or its individual members. The Tribes’ teiritoty is the largest 
Reservarion in Idaho and forms a large cohesive geogra^ic area that supports a population of 
over 6,000 people and provides an irreplaceable homeland fm- economic activity and to ensure 
that our vibrant culture and cmdirioiis can continue to Sourish. The Tribes’ current meodxmihlp 
is 5,815 citizens. 
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UL Act of May 31, 1918, Should be Repealed 

Tn lie late ISOO’s and early 1900’s, due to pressures ftom settlers and mlnets, among 
Other Slings, the fisderal government sought to turn die Shoshone and Bannock people into 
fiumers and lanclWES to aecultuiate them to reservation life so that wc would stay on the 
Reservation and give up our traditions since time imraetnorlal of seasonal migratioiis to hunt, 
Csh, and gather over our vast range of homelands. The Shoshones and Bennoefcs, howovor, 
proudly continued to practice our traditional ways and coudnue to do so to this day. 

As part of the ftderal government's efforts, on May 31, 19)7, Franklin Lane, Secretary of 
the Interior (Interior), mote a letter to Congressman Charles Carter, Chairman of the House 
Committee on Indian Alfairs, on the need for Congress to enact legislation to authorize Interior 
to establish a town site on the Reservation.^ IRs letter quotes a report Grom the local Indian 
affairs supermtendent: “Plans are now under way for the development of practically all of the 
irrigable land on the reservation •within the next two years, It is important that airangements be 
loade at the earliest possible date for opening the Fort Hall town site to provide local markets, 
WQiehouses, elevators, and other necessary conveniences fr^ the Jndinns and lessees who arc 
developing the iirigable lands.” 

Secretary Lane added, ’'[i]n 1912, ■while allotments were being made to Indians on die 
reservatioQ, the allotting agent was inslnicted to withhold from allotment” n pncdcuhir urea for 
the establishment of a town site. The arcs was dcsicabk due to its proximity to a railroad and a 
county road. Interior could not execute its plan without IcgislatiDn to authorize the eslubliahmcnt 
of a town site within the Reservation. 


^Thc letter is containcl in a report of the Sensie Commitlee On Indian Affairs in the 9h‘ Con^ss dated 
April 3, 1918, on Ii.R. 4910, the Mny 31,1913 Act, which Coogress enacted into law, 
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Puisuant to iDtciior’s request, Congress enacted fhe 191 S Act. This law authorized 
Interior ID lake the Tribes' Reservation lands oia of trust and set aside these lands fora town site 
to be used for various purposes under the “care and custody” of a "municipality.” 
Approximately 120 acres of land were tnken out of mist status pursuant to the 1918 Act within 
the boundaries of the Reservation and within Bingham County, However, a iimnicipallty was 
never formally established to govern the town site. 

Subsequently, on August 5, 1966, in Public Lund Order 4072, Interior’s Assistant 
Secretary Harry R. Anderson restored to the Tribes’ ownership of approximately 4 acres of 
undisposed lands taken out of trust under the 1918 Act at the Tribes' recommendation and that of 
the Commissioner of Indian Affiiirs.* Ibe Tribes ultimately seek restaiation of the remaining 
lands taken out of trust under the 1 9 1 8 Act, which totals approximately 1 1 1 acres, because these 
lands mv ccntrelly located nn the Rescivatitm and vital to the Shoshone-Bannock people. In fact, 
these lands arc only a few blacks away Hotn the Tribes'' Business Center, the Festival Arbor, the 
Rodeo Grounds, the Justice Center, the Fite and EMS Complex, the Not-So-Gah-Jiee Health 
Clinic, and other tribal buildings and areas. 

The Tribes and Bingham County (County) have cooperated extensively, e.specialty within 
the past decade, to address matters tliai have arisen on the town site created Eom 1918 Act lands 
and other matters of mutual interest and eoncem. The town site area is currently occupied by the 
Tribes, Tribal members, and non-Indians and houses a sshool, a church, one local store, and a 
single gas station. For many yeais, the County has not assessed property taxes on persons 
residing an non- trust town site land, acknowledging that the Tribes have pravided governmental 
services to the residents of the site. Today, the govenimeoial services that the Tribes provide 

* Public Land Orde r 4072 aid aplattnapofthelPlSActlandsonwhichtherownsHcwascreated 
continued is BIA Ft Hall Agency records are rftaitiad in rt»> Cfmmitiw ftlm. 
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these residents include; 1) fire protecticm; 2 ) law enfbrcemanl; 3) emergency medical services; 4) 
wilier and sewer;'' and 5) road service.^ 

In 2009, the Tribes and the County entered into a Memocandimi of Agreement (MOA) to 
formalize a cooperative arrangement over die town site and over all lands where the boundaries 
of the County overlap the exterior boundaries of the Reservation.® In the MOA, “Blnghatn 
County and the Tribes memorialize lliwr agreement that the Tribes shall exercise regulatory 
authority over land use and zoning matters arising on the Reservation.” In addition, nnder the 
MOA, the Tribes’ Land Use Department oversees zwring, the issuance of building permits, 
inspecdons of properties, cad all other uses of property within the Reservation. The purpose of 
the MOA is to “provide eClcctivc zoning and land use reguladon" for overlapping lands in order 
to ensure "eooperalion, cnnsisteni^, and certain^.” 

The legal authority still exists under the 191S Aot for Interior to unilaterally take the 
Tribe’s trust lands within the boundaries of the Rcservarion out of trusL The Tribes seek repeal 
of the 1918 Act to protect our lands. The 1918 law stems from a dark chapter in U.S, histoiy in 
which federal allotment policy paved die way for homesteaders and others to develop treaty* 
protected Reservation homelands. That destructive policy resulted in the loss of approximately 
90 million acres of tribal lands across the country. Although Congress later reversed this policy, 
the Tribes and other tribes across the conntry are still worldpg m address the results of these 
dcsUuctivc policies. 


< Water and sewer services FerlSlS Act lands svere returned lotlicFortHalLWslerandSewcrDistrictin 
2002 under the Tribes’ jurisdiction. 

® The Shodione-Bauiock Tribes Department of Transportation indioatedthatroad services, including 
maintenance, road slgiage, grading and snow removal, for 191 8 Act lands cost a raiqiraum of 520,000 
annually. 

* The MOU between the Tribes and BinghainCDUJ)Qrtiasbffai?taiti«iiithpfommittrffilfs 
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ly, Description or tite Lesislttion 

Firet, S. 2041 would repeal the 1918 Art that grants Interior with unilateral authority to 
establish a town site and other areas witliin the borders of tJie Reservation by tating the Tribes' 
lands out of trust. Second, S. 2041 would pravidc the Tribes with an opportunity to restore a 
portion of our Reservation lands, acknowIedgittK a right of first refusal to purchase lands taken 
out of trust under the 1918 Act at fair mariret value that are offered fcr sale. Third, the Tribes’ 
intent is for S. 2041 to direct Interior to place only non-trust 1918 Act lands acejuired by the 
Tribes or Shoslionc-Baonock tiibal incmben into trust for our benefit; however, due to a 
technical oversight, an amwidaient to 1he hill is needed to clari^ that section 4(bXl) of the bill 
epplics only to 19IS Act lantls as it already does for section 4(a) and 4(b)(2). The amount of 
1918 Act non-trust lands that could potentially be placed into trust under S. 2041 is 
approximately 111 acres. Lastly, S. 2041 would not hnpret any valid existing rights to land 
taken out of trust pursuant to the 191 8 Act, which ensures that current uses and land ownerriiip 
would not be hnpacled by repeal of the law. 

Bingham County supports S- 2041. A few yeais ago, the Co'oa'&’ approached the Tribes 
to ioinlly seek repeal of the 1918 Art to resolve issues relatinE to town site lands, including 
clouded titles and insurance risks. In a letter dated September Iti, 2013, signed by all three of its 
CounQr Commissioners to Senator Ciapo, Senator Risoh, and Congressman Simpson, Ihe County 
requested enactment of legislation to repeal the 1918 Act. The County’s letter raises concems 
with Interior’s “authority to unilaterally set aside or apart land for townee or other purposes 
within the County and within the boundaries of the Reservation.” By seeking a repeal of the 
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1918 Act, “Bingham County simply seeks to continue our strong partnership with the Tribes 
without the cloud created by the Act hovering over us.*^ 

S. 2041 is consistent with federal laws, policies and agency actions already taken to 
restore and protect tribal homelands. The bill is also consistent with the Tribes’ prierity to 
protect and reacquire lauds taken Horn it within Hesetvation boundaries and tlie Tribes’ 
aboriginal territory. 

V. CobcIusIdb 

S. 2041 would repeal an anachronistic law that, if left on die books, allows Interior to 
take the Tribes’ lands out c>f trust and create, in turn, unwanted risks for the County. Further, S. 
204! would provide the ’Hibes and Tribal merribers with opportunities to restore lands into trust 
status eridcal to the economic and cultural core of the Reservation. The Tribes Urge swift 
enactment of S. 2041. Thank you for the opportunity to testify on this bill. 


^ The Knghtm County Comm isrioners' letter supporting repeal 0fthcl9l8Act (iasb»pii ri>rain«l in 
tlKConanitbccfilcs 
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S.21Sg 

1. Introduction 

Good aiiocioon Cbaitman Tester, Vice Chainuau Berrasso, Senator Crapo, and Members 
of (he Committee; My name is Nathan Small, and I am the Cbaitman of the Fort Hall Bnsincss 
Connell, which is the governing body of the Shoslionc-Bannock Tribes Cfribes) located on the 
Fort Hall Reservation (Reservation) in southeast Idaho. Thank you for this opportunity 1o testify 
on S. 2188, a bill to amend the Act of June 18, 1934, also known as the Indian Reorganization 
Act (IRA), to reaffirm the Secretary of the Interior’s (Secretary) authority to place land into trust 
for Ihe benefit of federally recognized Indian tribes. This bill will ensure the ability of federally 
recognized Indian tribes to restore homelands to provido housing, infrastructure, jobs, for our 
citizens and surnHinding connnmitics, and ensure the protection of cultural, religious, and 
traditional lands. The need for this legislation stems from the U.S. Supreme Court’s 2009 
Carcieri' anack on tribal sovereignfy. This decision is Quickly nniltiplying, spawning additional 
ailaclcs that barm tribal soveteigofy, such as the Supreme Court’s P«ichak decision^ and the 
recent U.S. Court of Appeals for the Ninth Circuit’s Big Lagoon Ranokeria decision.^ 'Without 
passage of S. 2138, tribal sovereignty and the ability of tribes to restore our homelands is greatly 
diminished. 


‘ Carcieri V. Sairaar, 555 0.3.379(2009}. 

* Match-E-Be-NoshShc-Wish Band of PaUanalomi Indians [Gan Lake] v. Palchak, 132S.C1.2199 

( 2012 ). 

* Bis Lagoon Rancheria v. Calijomla, D.C. No. 4:O9-CV-0 1471-CW O'” Cir. Jan. 21, 2014). 
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Wc appreciate Senator Tester's and Senator Moran's leadership and trcnicntloas efforts 
to enact S. 2188 to protect tribal lands and tribal self-detenniDation. We also thank Senators 
Murray, Torn XJdall, Begich, Heitkamp, Heinridi, Walsh, and Sciiatz foe co-sponsoring the bill. 
We know the clock is tickiag until the end of the 113’'' Congress but are encouraged by these 
Senators’ high level of engagement on S. 2188. Our hope is that more Senators, espedally 
Members of the Senate Indian Affairs GommiUuc who are not already oo-sponsors, could 
consider oo-sponsoring, especially given the devastating effects with each passing day without 
enactment of this critical legislation. 

This bill goes to the heart of tribal sovereignty — protecting the driiity of tribes to 
exercise go verii mental authority over tribal lands, protectli^ the ability of tribes to acquire 
ancestral leoda in trust, protecting existing trust lands, and protecting tribal jurisdiction over irasi 
larrds. Without larrd over which 10 exercise self-determination, sovereignty means very little. 
The Carcieri, Palchdk, and Bis Lctsoon Rancksria decisions arc like a cancer that has 
metastasized and is spreading its disease across tribal lands and compromising cur hiCuie. S. 
2188 would cure these malignancies to tribal sovereignty. 

Since 2009, the Committee has held multiple hearings on the impacts of the court 
decisions that curtail the Secretary’s authority to place land into trust for the benefit of tribes. 
When the Carcieri decision was issued in 2CD9, this Committee held hearings in the ill"’ 
Congress to discuss the harmfirl efl’ects of the case. 'liree years Later, the Supreme Court issued 
the Patchak decision, based upon the Carden decision. This Commillee held hearings in the 
1 12"’ Congros stodiscussthcharmfiil effects of both cases. Recently, in January of this year, the 
Ninth Circuit" issued Big Lagoon Baacharla based upon the Carcieri and Palcfiak decisions, 

" The Ninth Circuit includes Alaska, Arizona, California, Hawaii, Idaho, Montana, Nevada, Oregon, and 
Woshin^on, 
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which is ulierly davnsiating to the juiisflictioa and status of tribal trust lands in the Ninth Circuit 
and potentially across the eountiy. Given this downward spiral, our hope is that the CommittEc 
will take swift action in the 113^ Congress to pass S. 2188, so that we are not here in the 114'^ 
Congress discussing how things have gone from bad to worse given the numerous pending 
Chm«v--type cases across tlie country, 
n. Backgronn d o f th e Shoshone-Bannock Tribes 

The Tribes arc a federally recognized Indian tribe that organised under the IRA in 1934. 
An Executive Order signed by President Andrew Johnson in 1867 derignated the Ft Hall 
Reservation for various Shoshone and Bannock bands. On July 3, 1863, tlie Shoshone and 
Bannock Tribes concluded the Second Treaty of Fori Bridgcr, which was ratified by (he United 
States Senate on February 24, 1869. Atricle 4 of the Fort Bridger Treaty reserved the 
Reservation as a "pErmanent home” to the signatory tribes. Although the Fort Bridgcr Treaty 
called for the Reservation to be approximately 1.8 million acres, various “surveying errors” in 
1873 reduced its actual size to approximately 1.2 niitlioa acres. Subsequent cession ugreenrents 
with the United States reduced the Reservation to the preseot day size of 544,000 acres. Of the 
544,000 acres, 97% of the land is tribal land or held by the United Stales for the benetit of the 
Tribes or its individual memben. 

The Tribes' torilory is the largest Reservation in Idaho and forms a. large cohesive 
geograpiiia area that supports a popolndon of over 6,000 people and provides an irreplaceable 
homeland for economic acrivity and ensutcB thal our vibrant culture and traditions can continue 
to flourish. Our cunent tribal membership is 5,815 citizens. 
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in. Indian Coimtiy Strongly Supports S. 2188 

Even though the Shoshono-Eannook Tribes have a treaty-protected Reservation with a 
large land base and. organized under the ERA in 1934, wc and many other tribes across the 
country strongly siif^tt S. 2188 because the Ch/ir/e/r decision and its progeny cases conalhulc 
fiill-acalc attacks on tribal sovereignty. It is only a matter of lime before hannftjl case law affects 
all of Indian Country in some way, shape, or form. As more cases wind their way Hirougb the 
fedwnl courts, the wilting is on the wall. Twenty yeats flom now, if nothing is done to reaffirm 
the Sccreiacy’s aulherily to place land into trust, federal courts wiE condnue 10 erode OUT tnist 
lands. These court decisions represent the modem day equivalent of the allotment, removal, and 
assimilation eras that the IRA was inlonded to reverse. Caresri will have the same cFfecl ns 
Iheso previous misguided policies and will result in a significant loss of trust lands and loss of 
tribal govEinmental aulhurity over our homelands. 

The Shoshone-Baimock Tribes are members of the Monlana-Wyoining Tribal Leaders 
Council, the Coalition of Large Tribes, and the Affiliated Tribes of Northwest Indians. All of 
these organiTalions aatl their member tribes strongly support CarcierKa. legislation. In addition, 
29 national and regional tribal organizations across the eoiialty strongly support this legislation. 
Attached is a letter agned by these tribal organizations and the Navajo Nation urging cnoElroent 
of Catclart Fix lepslation. 

Some question Indian Country’s unity to enact a Carcieri fix. However, as evidenced by 
the unprecedented letter tefciieneed above, Indian Country has never been more unified in 
support of this legislation. It is hue thal a few tribes do not sttpport a clean Carcieri fix 
essentially because they seek to block economic competition 6om neighboring tribes. However, 
pioteeting the market share of a few tribes is not a sound policy ruason for Congress to delay 
passage of S. 2188. 
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In 200!>-2010, msoy tribes believed that mavement of a Carderi fix. was net possible. 
However, due to tbe powei&l advocacy of Indian Country and congressional ebarnpions, the fix 
passed tho House in 2010 and aitnost passed the Senate but for tlie ^ure to pass tbe omnibus 
appropriations bill that year. 

IV. Harm from Carderi an d Progeny Cases of Patchak and Big Legaon Rancheria 

Since the enactment in 1934, under both Republican and Democrat 

Adminislmtions, tlic Secretary has exereised authority to take land into bust for all federally 
recognized tribes under the IRA to restore tribal lands taken under the removal, allotment, and 
assimilation eras to enable tribes to build schools, health clinics, housing, and other essential 
iafrastnicture. On December 16, 2010, President Obama announced at a White House Tribal 
Nations Conference that he supports "Jegislation to make clear.. .tliat the Secretary of Interior 
can lake land into trust for all federally recognized tribes," Since 201 1, the President’s budget 
requests have included Carderi fix language to signal the Adminisbalion’s support for 
legislation to reaffirm the Secretary’s authedty tinder the IRA, Tlie President's FY15 budget 
request includes Carderi language at Sccdon 114 of the Dqiartment of the Interior’s (DOI) 
General Provisions that mirrors S, 2188. 

Explaining the negative impacts of failed federal policies and court decisions on Indian 
Conntty, femcr Acting Assistant Secretary Del Laverdure testified on September 13. 2012, 
befoiu this Committee that: 

The Secretary of the Interior’s Annual Rtport for the fiscal year ending June 30, 

1938, reported that Indian-owned land decreased fiom 130 million acres in 1887 
[year of the General Allotment Act], to only 49 million acres by 1933. According 
to Ihen-Commissioner of Indian Affairs John Collier in 1934, tribes lost 80 
pcTDcnt of the value of their land during this period, and individual Indians 
realized a loss of 8534 of their land value. 
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Tvtr. Lavttiluit then sieitea, “Cougi^as enacted the (iRA] to- remedy tbe devastating «fT«eis pf 
priarppUeies, Cengress’s intent in enacting fhe pSA] 'ivas tliiee-&ld: tc bak (he federal policy 
■at allatment and assinulatian; to icvsree the nsgative hnpacl of allobnenl policies; stud [0 SOCiiTC 
fair eU Itidian tribes a Iind. base on which to engase in eccznmic dcveltgHnent and selF- 
determination." Ke stated Ibat die ‘tA.diiiuiistiBtioii supports legislative SClittioaS that mSlte ClOf 
the Secictaty’s authority to fulfill his -ahlig^toiui uadar the Indian Kcoiganizatian Aci fire all 
fctJemlly Tecosnized tribes/' 'ffn eneOOnB“ !t T«view et Mr Jlaverd urn's testiinony as woll 35 
oth«; prior testimoiy to this Commiltee orsing passage of a Ctrreferi fix, irtcluding that of 
Assistant SecreEmy Kevin Waahbum on Novcinher 20, 2013, and Coagiessmaii Tom Cole and. 
fonner Asjislsnt Soccetary Larry Echo Hawk on Ootoher 13, 201 1. Thsir tcsliniDny is attached. 

The 2flC5 CtircFm decisven rovninei this Ipng-stending leilerBl pnrettne hy ruling that the. 
Secretary's imtliDiity m uke inud Into trttsi Is limited to only itic^c vibes “uuder federal 
jurisiEicLion" nS Of 1P34, Ihc year CorgresS CilSilcd th-e IRA, RoweVer, the U.S. io 1934 did not 
define the phrase “under federal jurisdisliotL" The derasiou has caused great unccitainty in 
IjOI's land Bcquisition pToonjj, Tcnnj of art, 50Cll M “■fedEraliy recciciicd'' and ■‘federal 
recognitton,*' wera developed in the l970's when the U.S. began fennalizuig its relationships 
with tribes llirough IIQra ,iid[iiuitslialiv« process and have b diCJcrent legal meaning from the 
phnse “imder federal juris dlctioit" ocmlnined in the IRA. 

Assistot Socretaiy Washbuia slated in his November 20, 2013, Icsrimoey befnte the 
Cannnlllee: 

CarcitH ptrcscilts B pOledtitLi ptobkm for tmy tribe by allowing □ppotEODts to miio 
routine irust applicatioes m. prouacted and uuncceesary litignlion. As we have 
jbcn lepCBIcdiy since the decision, those chalicoging a trust acquisition routinely 
assert that a partlcuiar tribe was noLtindeffcdertljunsdictionm tp34,cvnivvhcn 
such a claim is clcail/ unsuppeded by tlie historicai record. Tribes ... are farced 
1D expend sennte resources defemiing agdiiiscsuch clftlhl? - tcfOlvees thH in these 
difficuli budgistaiy limes could be better spent cn ilCfflShS, edlKaliOtl, BtKl public 
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safety. [DOI] is also forced to expend resources both before and during litigation 
to defend against such spurious claims - resources that arc nexided for social 
services, piolcction of natural resources and implcmcntadon of treaty rights. A 
straightforward Carcieri fix would be a tremendous ecoaomio boost to litdinn 
counlo’, at no cost to the Federal govemmont, 

Uic Supreme Court’s June 2012 decision expanded Corcisrx beyond its attack 

on the Secretary’s authority to place new lands into trust by pennitting individuais to challenge 
trust land applications that have been approved. Patekak permits individuals to challenge DOFs 
decision to take land into trust under the IRA for up to six years afler the issuance of the decision 
pursuant to the Administrative Procedures Act (APA) even if the land at issue is already held in 
trust. The result of Careterl and Farcfiak is that individuals can claim that the tribe was not 
“uoder federal jurisdiction" in 1034 and challenge DOI trust acquisitions for up to six yean after 
the acquisition is made. 

In Jonuary of 2014, the U.S. Court of Appeals for Ihe Nmth Circuit took the Orreferf 
attack on tribal soverei^Ly to an unprecedented and dangerous level in Big tagonn Faacheria. 
First, the Big Lagoon Raneitiria court broadened the application of Carcieri, ruling that 
additional footors apply to the cvaluarion of whether a tribe was "under federal jurisdiction” in 
IP34, such as historical residency on the spccillo parcel in questiou, including the year 1934, and 
inclusion on a 1947 list of Indian tribes that was not intended to serve as an exhouslive list of 
tribal governments. Second, using this overly expansive interpretation of Careieri, the court 
ruled that DOI never had the authmity in the first place to take the specific parcel in question into 
trust for the tribe nnd, IhCTefoie, the tribe did not have juris^ction over the parcel even though 
the parcel had been in tnisl since 1994. Third, the Ninth Citcuit supported an argument of the 
Slate of California to challenge the Secretary’s decision to acquire land in trust for the tribe even 
though Ihe State did not bring a timely challenge within the six-year statute of limiialions under 
the APA. Lagoon Ronc/ierindeasioti opens the floodgates fbranjdjody todiaUengeIhe 
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federal s(^us of Indian lands regardless of length of lime the land has been in frest. This 
decision e?:poses exisluig tnist lands and the signifreant iavcstznents of tribes on bust lands to 
tremendous rlsh and uncertain^. 

V. Urgent Need to Enact S. 2188 

S. 2188 svould address Carcieri, Pafehak, and Big lagoon Jiafie^erfa. Imporlanlly, it 
would put a stop to future attaclK on tribal sovereign^ based on the Carden line of cases. 
Congress holds legal trust obligations to Indian tribes set forth in the U.S. Constitution, treaties, 
federal laws, executive orders, and judidal decisions. To date, Congress has not met its 
responsibilities to tribal governments to prolecl existing tribal lands and the abili^ to restore 
tribal homelands that were wrongly liken. We urge Congress to rectify this by enacting S. 2188. 

Since 2QQ9, tribes aud tribal organisations across the coimity have uiged enactment of 
legislation to address the Carderi decision, predicting it would lead to advcise case law against 
tribes that would limit their abilities to lake land into trust and to govern their own lands. These 
concerns have unfortunately become reality. The Carcierf decision and its progeny cases have 
caused irrevocable damage to tribal sovecergnly, tribal culture, and the federal trust 
responsdtilify. It has deterred iuvestmeut, economic development, and job creation in Indian 
Country. Further these cases have led to costly, protracted litigation over the status of tribal 
lauds. These cases are affecting all tribes, even those that were clearly under the U.S.'s 
jurisdiction in 19T4. The U.S., at taxpayer expense, is a defendant in more than a dozen cases 
tmd they are multiplying. As a tesuIi, passing S. 21 88 will save federal revenue. Because the 
Carcieri decision has also generaied jurisdictional uncertainties, a large number of Indian 
Coimtiy criminal couviclious and civil aclloiishave been placed into dnulu. and will lead to 
further litigation. 
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Anoiher bill at this heating, S. 1603, the Gun Lake Trust Land Reaffinnation Act, wuM 
addiess ttxJ^e>/g//a&de<i\dm specifically (or Aiaioh-E-Be-NashShe-Wish and ratify DOJ’s trust 
land decision to enable the tribe to overcome <:Twr/Evr claims, S. 1603 hi^ lights the dire need 
Ibr enactment ciFS.2188, which would provide all o f Indian Countiy with a comprehensive fix. 
Without passage of S. 21 88, the future of Ihis ConunitlGc will be dominated by Cnrci«/-i-typc 
faiils on a tribe-by-lnbc basis. 

VI. Gaming is Unrelated to Carciai Fix 

Some attempt to tie u Corcien fix to ludian gumiug and oil-reservation gaming 
specifically. These attempts aie misguided. Nothing in S. 2188 improves the ability of any 
federally recognized tribe to conduct off-rcscrvation gaming. The land-into-trust process is 
legally distinct and siqtarate ftom tho abili^ of a ftdoTBlly recognized tribe to conduct Indian 
gaining. 

The land-into-tmst process is governed by the LRA, which Congress Intended as a means to 
restore lands to Indian tribes fbr housing, education, health care, and other essential government 
services. DOI’s process for acquiring land in ttusl for trib<» is stringent and set fbrth in 
regulations at 2S C.FIR. Part 151. Pnrsusnt to these regulations, DOT considers the following 
criteria in reviewing trust applicp lions: (I) the tribe's need for the land; (2^ the pniposo for 
which the laud will be used; (3) statutory authority to accqit the land in inisq (4) Jurisdictioual 
and land use concerns; (5) DOI’s ability to manage the land; (5) compliance with all applicable 
environmental laws; and (6) impacts that the acquisition would have qq state and local 
governments with regulatory jurisdiction over the land resulting from removal of the land fiom 
lax rolls. Further, o K'-ieservatian n on-gam ingBcquisitionsmustmcclaneven higher standard. 

Before the Cowferf dcciaon, it sometimes took a decade forDOI to make a decision to 
take land into trust for a tribe. Dudo Carden, this process is even more protracted and 
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cumbersome because DOI must now examine wJicllicr a tribe seoldr^ to have landplaced in trust 
under the IRA was “under federal Jurisdiction" in 1934. This extanination is extremely feet 
driven for each Inbc and is akin to the tedious discovery process in litigation or a burdensonte 
forensic bisiorical audit. 

From 2009-13, 99,1% oCtlie trust acquisitions for tribes were forcon-Eaming purposes. 
These purposes were for housing, agricultun;, economic development, and in&isliucture, which 
includes tribal oflices, cemeteries, land consolidation, necrcalion, liabitatprcscrvaticn, event 
centers, child care facilities, health care facilities, education facil^es, and law cnlbrcement 
iheilities. The vast bulk of these trust lands were fiw in&astruchuc and agricutlure. Purdier, 
Professor Frank Pommcrshciin of the Univetsi^of South Dakota analyzed the trust land status 
irom 2000-2012 in certain slates, including Monlana, South Dakota, North Dakota, and 
Minnesota, and forand that significantly more lands are going out of trust status than into trust 
status.* 

Conversely, the Indian Gaming Regulatory Act (IGRA) governs garai:^ on Indian lands. 

IGRA contains a general probibiticn against gaming on Indian lands placed into trust after 

October 17, 1988 (the dale ofTGRA’s enactment}. IGRA contains four narrow statutory 

exceptions to accommodate certain discrete siluetions for disadvantaged tribes, such as newly 

recognized tribes, restored lands for restored tribes, and lands acquired pursuant to settlement of 

a land claim. Assistant Secreinty Washburn testified before the House Natural Resources 

Subcoiumitlee an Indian and Alaska Native Aflairs on September 13, 2013, that: 

There is a misperception that 'DOI' commonly accqits off'jeservaliDn land into 
trust for gamin E purposes. However, the feels show that of the 1 ,300 trust 
acquisitions since 2008, fewer than IS were for gaming purposes and ever fewer 


* Ftank Pommersheim, ionrf/Vto Tnrsr:At Inquiry Into law. Polhy, and History, 49 Idaho L. Rev. 519, 
p. 539 (2013); see aha testimony of Professor Aloe SIdbinc, University of Dish S.J. Qninncy College of 
Law, House Natural Rcsouncss Subconimlllec on Indian and Alaska Native Aflairs, Sept. 1 9, 2013, p. 4. 
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were for off-cesemtion gaming purposes. Tieie are presently four (4) applications 
pending that were suhmilled by liibcs seeking to conduct gaming oa lands 
contiguous to tlieic reservations and nine (9) applications pendiogibr gaming nn 
off-resErvation land acquired in trust after the enactment of IGRA. 

Most controversy related to oil-ieservaliou gaming pertains to wliaL is called die two-part 

determination exceplion in IGRA. Under tliis exception, gaming is pcnnitied on off icscrvaiion 

land if the Secretary determines, after consultation with appropriate sUle and local officials and 

nearby Indian tribes, that gaming there would be in the best interest of the tribe and would not be 

detrimental to the surrounding cotnmuniQt. The second prong of the determination would 

require concurrence by the governor in the state in question. As DOI Assistant Secretary Kevin 

Washburn testified at that same heating, “In the 25 years siuce the passage of IQRA, only eight 

(8) times has a governor concuned in a positive two-part Secretarial determination made 

pursuant to section 20(b)(1)(A) of IGRA." His testimony contains a detailed explanation of the 

two-part determination and is also attached. 

vn. Conclusion 

When there is a will, there is a way. Given the utgenoy of the situmioji, we urge swift 
enactment of S. 2188. Congress should honor its treaty and trust responsibilities to tribes to 
protect tribal trust lands. There are modest amounts of trust lauds across tlio eountry as it is end 
if would be a total abrogation of the United States’ obligations to tribes if Congress did not 
address the Cairlerl, PatcAair, and BigZagoon cases. As has been said, "Then they came for me 
—and there was no one left lo spe^forme."* Wc can overeomethis country’s sad past 
treatment of tribes by working together to advance this bill. 


* Exoetpi of a quote by Gennan Pastw Martin Hicmollcr. 

The Chairman. Thank you, Nathan. We appreciate your testi- 
mony, appreciate your perspective. 

Elwood Lowery, you are up to bat. 

STATEMENT OF HON. ELWOOD LOWERY, CHAIRMAN, PYRAMID 
LAKE PAIUTE TRIBE 

Mr. Lowery. My name is Elwood Lowery, Chairman of the Pyr- 
amid Lake Tribe. I am here representing the tribe at the request 
of the Vidler Water Company in support of S. 1818, the Pyramid 
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Lake Paiute Tribe-Fish Springs Ranch Settlement Act. Vidler 
Water Company is the managing partner for Fish Springs Ranch. 
Steve Hartman, the Vice President, is here today and available to 
answer any questions. 

First, I would like to request that our joint statement and the 
full settlement package be placed in the record and I be allowed 
to summarize the statement. 

The Chairman. It is in, without objection. 

Mr. Lowery. Also, I would like to express appreciation to Chair- 
man Tester and Vice Chairman Barrasso and Senator Crapo, for 
holding this hearing. I recognize the time of the hearing is limited. 
I hope that the hearing is a good sign for S. 1818 to be enacted. 
S. 1818 proposes new authorization and ratification to confirm that 
basically it is a private settlement between the tribe and Fish 
Springs. 

The basic issue was a dispute over a proposed project by Fish 
Springs Ranch to pump groundwater north of Reno. We were con- 
cerned that the pumping could adversely affect groundwater on or 
near the Pyramid Lake Reservation. Because the proposed project 
required a BLM right of way, we sued the Department of Interior 
and BLM for breach of trust and violation of NEPA when BLM ap- 
proved the right of way over our objections. Fish Springs joined the 
suit on the side of Interior. 

However, we got together and decided to settle this issue rather 
than continue to litigate. The settlement involves a trust resource, 
because the Fish Springs project could affect water on the reserva- 
tion. Therefore the settlement requires Federal authorization to 
take effect. That is why we are here. 

From Fish Springs’ standpoint, the settlement protects their pri- 
vate groundwater project, which is in Honey Lake Valley. Fish 
Springs will pump groundwater in Honey Lake Valley and trans- 
port it to the northern suburbs of Reno, Nevada. From the tribe’s 
standpoint, the settlement was closely examined by the tribal hy- 
drologist, our attorneys and our council. We believe it reasonably 
compensates the tribe for the potential damage to reservation 
groundwater. 

We recognize that every settlement is unique. In this case, the 
tribe and Vidler came together and reached a settlement without 
the involvement of the Department of Interior. We also have 
worked very hard to make this settlement and the proposed legisla- 
tion easy for Congress and the Administration to approve. 

Simply stated, the settlement will terminate our lawsuit against 
the Department of the Interior. The settlement requires no action 
from the Department of the Interior. Unlike most water rights, set- 
tlements, there is no cost to the United States Government from 
the settlement or the proposed legislation. The legislation assures 
that the Federal Government will bear no liability from the settle- 
ment. 

Both the tribe and Fish Springs urge Congress to enact S. 1818 
at its earliest opportunity this year, to be passed earlier this year 
if it can. I would like to thank you for allowing me to make this 
appearance, and would be pleased to answer any questions. 

[The prepared statement of Mr. Lowery follows:] 



52 


Prepahed Statement of Hon. Elwood Lowery, Chairman, Pyramid Lake Paiute 

Tribe 

I am Elwood Lowery, Chairman of the Pyramid Lake Paiute Tribe, and am here 
today representing the Tribe and also at the request of Vidler Water Company re- 
garding S. 1818, the Pyramid Lake Paiute Tribe — Fish Springs Ranch Settlement 
Act. Vidler Water Company is the managing partner for Fish Springs Ranch, LLC. 
We greatly appreciate the fact that the Senate Indian Affairs Committee has sched- 
uled this hearing and we urge you to expeditiously report out S. 1818 to the full 
Senate for consideration and approval. 

At the outset, I would like to say that we have worked hard to make this settle- 
ment and the requisite legislation easy for Congress to approve. It ratifies an agree- 
ment between two independent parties — the Tribe and Fish Springs Ranch — at no 
cost to the United States Government, asks for and requires no action by the De- 
partment of the Interior and likely reduces its workload, terminates a lawsuit 
against the Department of the Interior, and assures that the Government will bear 
no liability from the settlement. It also protects a private water project that is al- 
ready constructed and reasonably compensates the Pyramid Lake Paiute Tribe from 
private funds for any actual or potential resource loss. Because it involves a trust 
resource, however, it requires Federal authorization to take effect. That is why we 
are here. 

The proposed legislation (S. 1818) authorizes, ratifies and confirms a settlement 
between the P 3 Tamid Lake Paiute Tribe (Tribe) and Fish Springs Ranch, LLC (Fish 
Springs). The proposed legislation is necessary to complete the settlement which re- 
solves the parties’ dispute over water rights and alleged injuries to tribal water 
rights in connection with the pumping and transport by Fish Springs of ground- 
water from the Honey Lake Valley Basin to the suburban Stead/Lemmon Valley 
area north of Reno, Nevada. The transport of the groundwater to the Reno suburbs 
is across public lands, which required a Bureau of Land Management (BLM) right- 
of-way permit. The groundwater pumping takes place west of the Pyramid Lake Pai- 
ute Reservation. The Tribe’s concern with the project was that Fish Springs’ pump- 
ing could reduce the flow of groundwater to the Pyramid Lake Valley and Smoke 
Creek Desert portions of the Tribe’s Reservation, reducing the Tribe’s precious 
groundwater resource and potentially adversely affecting Pyramid Lake, which is a 
desert terminus lake located entirely within the boundaries of the Pyramid Lake 
Paiute Reservation and home to the threatened Lahontan cutthroat trout and the 
endangered cui-ui. The fish of Pyramid Lake were the primary food resource of the 
Tribe for millennia and the Tribe has close cultural ties to them. The Native name 
for the Pyramid Lake Paiute, Cui Ui Ticutta, means cui-ui eaters. 

Fish Springs Ranch and the Tribe have resolved their dispute through settlement, 
which needs federal approval. The terms of the settlement are reflected in an agree- 
ment entered into by the parties on May 30, 2007 (Original Agreement), and a sup- 
plement to that agreement entered into by the parties on November 20, 2013 (Sup- 
plemental Agreement), discussed below. The settlement involved two parts, the first 
of which has been completed and required no federal legislation. The second part 
involves the Tribe’s waiver of full legal protection of its potentially affected water 
rights in the project area in favor of Fish Springs Ranch’s pumping for its water 
export project and requires federal authorization for the Tribe to grant such waiv- 
ers. Without this legislation, the Tribe will lose its ability to receive the benefits of 
the second part of the settlement, including the right to $3.6 million and accumu- 
lated interest. 

Background 

In 2005 and 2006, the Bureau of Land Management issued a Final Environmental 
Impact Statement on rights-of-way across public lands for groundwater projects in 
the Honey Lake Valley of Nevada north of Reno, a Record of Decision for the Fish 
Springs groundwater project, and a water pipeline right-of-way across public lands 
for transport of groundwater from Honey Lake Valley to suburbs north of Reno. One 
of the project proposals considered in the FIS was Fish Springs’ water pumping and 
export project. The total amount of groundwater rights covered by the Fish Springs 
project is 14,108 acre feet per year (afy), of which 13,000 afy is authorized to be 
pumped by Nevada State Engineer rulings. Of the 13,000 afy, 8,000 afy was covered 
in the FIS and another 5,000 afy could Be pumped and sold in the future. A visual 
portrayal of the geography of the project area in relation to the P 3 Tamid Lake Pai- 
ute Reservation and Reno, Nevada, is attached to the end of this statement. 

The Tribe’s concern with the groundwater pumping was the potential effects of 
pumping groundwater in Honey Lake Valley on the Tribe’s Reservation and water 
resources. The U.S. Geological Survey groundwater model used in BLM’s FIS pre- 
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dieted the maximum groundwater outflow from Honey Lake Valley to Pyramid Lake 
Valley, which is the location of much of the Pyramid Lake Paiute Reservation, via 
Astor Pass could be reduced by about 140 afy after 100 years, and eventually 150 
afy at steady-state, or 10 percent of baseline conditions. The maximum groundwater 
outflow to Smoke Creek Desert, much of which is also part of the Tribe’s Reserva- 
tion, via Sand Pass could be reduced by about 450 afy after 100 years, and eventu- 
ally 570 afy at steady-state, or 11 percent of baseline conditions. A substantial quan- 
tity of Smoke Creek Desert groundwater flows toward Pyramid Lake Valley and the 
model projected a potential reduction in flow of this groundwater that could eventu- 
ally reduce groundwater outflow to Pyramid Lake Valley by about 500 afy, for a 
total effect on P 3 Tamid Lake Valley of about 650 afy. These reductions were pre- 
dicted for the entire hydrologic basins rather than groundwater specifically under- 
l 3 dng the portions of the Pyramid Lake Paiute Reservation within those basins, but 
the Pyramid Lake Paiute Reservation occupies a major part of both areas. 

The Tribe objected to the EIS, the Record of Decision, and the project, and as- 
serted that the project would harm the resources of the Pyramid Lake Paiute Res- 
ervation, cause injuries to tribal water rights, and impair the Tribe’s existing and 
claimed tribal water rights. The Tribe filed suit in Federal District Court for the 
District of Nevada on grounds of a violation of the National Environmental Policy 
Act (NEPA) and breach of trust, securing a preliminary ruling that the EIS most 
likely violated NEPA and an injunction. Appeals were filed with the Ninth Circuit 
Court of Appeals and an appeal was also filed before the Interior Board of Land 
Appeals. 

The parties intended to settle these issues through the Original Agreement en- 
tered into on May 30, 2007. 

The Original Agreement Had Two Parts 

Part 1: The first part permitted Fish Springs project construction to proceed and 
the project to operate in return for $3,600,000, the transfer of over 6,200 acres 
of land to the Tribe, and certain other consideration including the right to pay- 
ments to the Tribe for future transfers of water in excess of 8,000 afy already 
authorized up to an additional 5,000 afy. It was intended to settle all adminis- 
trative appeals and end all litigation involving the Tribe’s objections to the 
project and Fish Springs water rights, the EIS, and BLM’s Record of Decision 
and impacts to the Tribe and its resources. 

Part 2: The second part, in return for a second payment of $3,600,000 plus accu- 
mulated interest to the Tribe, intended to completely and fully settle all claims 
of the Tribe and, if any, of the United States on behalf of the Tribe for impacts 
or injuries to existing and claimed tribal water rights, injuries to tribal water 
rights in four hydrographic basins, and potential injuries resulting from the 
project to the Pyramid Lake Paiute Reservation. Part 2 of the Original Agree- 
ment was contingent on legislation to authorize the completion of its terms. 

The Settlement Today 

Part 1: Part 1 of the Original Agreement was not contingent on legislation and 
the parties have performed and are continuing to perform their obligations, includ- 
ing but not limited to the following: 

1. Fish Springs paid the Tribe $3,600,000; 

2. Fish Springs transferred and conveyed approximately 6,214.32 acres of land 
to the Tribe; 

3. Fish Springs has implemented the water resources, monitoring, and manage- 
ment plan as approved by the Nevada State Engineer; 

4. Fish Springs has delivered and continues to deliver certain resource reports 
to the Tribe and the United States showing the total amount of water 
pumped and transferred from Fish Springs Ranch to the North Valleys Plan- 
ning Area through the project; 

5. To the extent opportunities have arisen to date, the Tribe has cooperated in 
the future permitting for the project; 

6. The Tribe has participated in dissolving a preliminary injunction in the Fed- 
eral District Court Action, dismissing the IBLA Appeal, and dismissing the 
Ninth Circuit Appeals, which paved the way for Fish Springs’ pipeline to be 
constructed; and 

7. Fish Springs has been able to exercise its right under the Original Agreement 
to pump and transfer water through the project to end users. 
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Part 2: Completing Part 2 of the Original Agreement languished as the legislation 
required by the settlement and proposed toward the end of the session in 2008 was 
not enacted. The Tribe and Fish Springs still desired to complete the terms of Part 
2 of the Original Agreement, however, and entered into the Supplemental Agree- 
ment this past November to accomplish this objective. The Supplemental Agreement 
simplifies the remaining actions required to accomplish Part 2 of the Original 
Agreement while remaining true to its original intent. Under Part 2 of the settle- 
ment, the Pyramid Lake Paiute Tribe agrees to not challenge Fish Springs existing 
state permitted water rights, to waive claims for damages or taking of Tribal water 
rights from use of Fish Springs’ state-permitted water rights, and to not impair, pre- 
vent, or interfere with implementation of the Fish Springs’ project. In return. Fish 
Springs agrees to compensate the Tribe for allowing the project to proceed through 
a monetary settlement. The Tribe considers the value of the settlement to be fair 
and the Pyramid Lake Paiute Tribal Council has approved the settlement after ex- 
amining it closely. 

The Supplemental Agreement modifies the manner in which the settlement is ap- 
proved by the United States. The Original Agreement was negotiated by the Tribe 
and Fish Springs, but assumed that the United States, through the Executive 
Branch, as the Tribe’s trustee, would sign waivers of potential claims against Fish 
Springs along with the Tribe even though Departments of Justice and Interior rep- 
resentatives were not involved in the negotiations. This approach has been modified 
to have the same effect, but for Congress to (1) extinguish claims the United States 
could bring on behalf of the Tribe against Fish Springs to the extent that claims 
are waived by the Tribe, (2) eliminate the responsibility of the United States to as- 
sert such claims on behalf of the Tribe, and (3) terminate any potential liability of 
the United States resulting from the settlement terms. In these ways, the settle- 
ment is simpler and the proposed legislation does not require participation in the 
settlement by the Executive Branch. 

The Supplemental Agreement also modifies the approach in the Tribe’s waivers 
to that generally recommended by the Department of the Interior, which is pat- 
terned on recent Indian water rights settlements such as those for Aamodt, White 
Mountain Apache, and the Crow Tribe. In doing so, it adds specific waivers of claims 
against the United States by the Tribe, which complement the waivers of claims 
against Fish Springs, and assures the United States that it will incur no liabilities 
as a result of the settlement. 

The Supplemental Agreement also provides that if Legislation is not enacted by 
December 31, 2015, Part 2 of the Settlement will be terminated. In this case, the 
Tribe would no longer be entitled to payment from Fish Springs for Part 2 of the 
settlement. 

The Proposed Legislation, S. 1818 

The proposed legislation authorizes and ratifies the Supplemental Agreement and 
thereby permits the settlement between the Tribe and Fish Springs to be completed. 
Through the proposed legislation, the United States would extinguish any claims on 
behalf of the Tribe that are waived by the Tribe against Fish Springs and the 
United States would have no right or obligation on behalf of the Tribe to assert 
claims waived by the Tribe. The Tribe would also waive any claims it might have 
against the United States under the agreement and act including waiving any 
United States liability to the Tribe for the claims waived, subject to certain reserva- 
tions. The proposed legislation would authorize the Tribe to grant the waivers 
against both Fish Springs and the United States, which it cannot do without author- 
ization from Congress. These provisions would take effect after the Tribe signed its 
waivers and Fish Springs paid the Tribe $3,600,000 plus interest from January 8, 
2009, until the date the payment is made. The Tribe will also dismiss pending liti- 
gation against the Bureau of Land Management for violations of NEPA and United 
States trust responsibilities related to the Fish Springs project and Fish Springs’ 
use of its groundwater rights. 

Benefits of the Settlement to the United States 

The settlement resolves a lawsuit against the Bureau of Land Management, elimi- 
nates the potential need for the Bureau of Land Management to prepare a new or 
supplemental EIS, fulfills a trust responsibility of the United States to the Tribe, 
eliminates a potential liability of the United States for breach of trust against the 
Tribe, resolves water rights between the Tribe and Fish Springs Ranch, and, poten- 
tially, between the United States, acting on behalf of the Tribe, and Fish Springs 
Ranch, at no cost to the United States. 

No federal appropriation of funds is sought or needed under the settlement or the 
proposed legislation. 
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Both Fish Springs Ranch and the Tribe urge that Congress enact S. 1818 at its 
earliest opportunity this year so that we can complete the settlement and not be 
pushed up against the termination deadline next year. We thank you for this hear- 
ing and for your consideration of this settlement legislation. 

The Chairman. There will be questions here shortly. We are 
going to get Chairman Sprague to have his testimony, then we will 
get to questions. 

You may proceed. 

STATEMENT OF HON. DAVID “D.K.” SPRAGUE, CHAIRMAN, 

MATCH-E-BE-NASH-SHE-WISH BAND OF POTTAWATOMI 

INDIANS 

Mr. Sprague. Good morning. My name is D.K. Sprague, I am the 
Chairman of the Match-E-Be-Nash-She-Wish Band of Pottawatomi 
Indians of Michigan. We are also known as the Gun Lake Tribe. 

I want to thank the Committee for holding this hearing on S. 
1603, a bill that will simply reaffirm the trust status of our lands. 
I also want to thank Senators Stabenow and Levin who introduced 
this bill and our own Congressman, Fred Upton, whose district en- 
compasses our reservation and who was a strong supporter of this 
bill. 

Mr. Chairman, this legislation is very straightforward. It simply 
reaffirms the trust status of the one parcel of land the Federal Gov- 
ernment currently holds in trust for our tribe. Our tribe’s sovereign 
status was reaffirmed by the United States on August 23, 1999. In 
2001, additionally, the Secretary of Interior did take 147 acres into 
trust on behalf of our tribe. 

After several years of a long and costly administrative process, 
and many more years of legislation these lands were finally placed 
in trust on January 30, 2009, nearly eight years after we first peti- 
tioned to have these lands taken into trust. That fact still astounds 
me today. 

We have since opened a gaming and entertainment facility on 
our reservation lands. They are the same lands where we house 
our tribal police department. Again, this is the only parcel of land 
that is held in trust on behalf of our tribe. 

Since February of 2011, we have hired over 1,000 people in our 
community. We have also worked closely with our local govern- 
mental partners on a revenue sharing plan that has greatly bene- 
fited our tribe, local schools, law enforcement agencies and local 
communities. All this is now threatened by a U.S. Supreme Court 
opinion that has allowed one individual to challenge the authority 
of the Secretary of Interior to take land into trust for our tribe. 

This case threatens our economic well-being and has made it vir- 
tually impossible for my tribe to obtain financing for any future 
economic development projects. After 13 years of administrative 
and legal battles, we find ourselves still fighting the same issues 
in the courts. Our tribe has suffered a great loss of resources from 
these lawsuits. And while we have won every single challenge on 
the merits, it is now time for this dispute to come to an end for 
the sake of our tribe, our employees and our local communities. 

Mr. Chairman, let me be very clear. This legislation will simply 
reaffirm the status of our existing trust lands. And it will only im- 
pact the Gun Lake tribe. It does not affect any other lands, and it 
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does not give my tribe or the BIA any new authority. It is my un- 
derstanding that we are the only tribe in the Country that cur- 
rently faces this dilemma. 

We have a letter from the BIA which underscores the uniqueness 
of our situation. That is why this legislation is strongly supported 
on a bipartisan basis by the Michigan Congressional delegation. We 
also have 35 letters of support from local elected officials, law en- 
forcement and business leaders and civil groups who live in our 
community. It is important to note that not one unit of govern- 
ment, local, county or State, has ever opposed our efforts to rees- 
tablish our reservation or to operate a gaming facility on our home- 
lands. 

Again, thank you for allowing me to testify today. I urge the 
Committee to pass this bill as soon as possible and I am open to 
answer any questions you may have. Megwich. 

[The prepared statement of Mr. Sprague follows:] 

Prepared Statement of Hon. David “D.K.” Sprague, Chairman, Match-E-Be- 
Nash-She-Wish Band of Pottawatomi Indians 

Chairman Tester, Vice- Chairman Barrasso and Members of the Committee, my 
name is DK Sprague and I am the Chairman of the Match-E-Be-NashShe-Wish 
Band of Pottawatomi Indians of Michigan. We are also known as the Gun Lake 
Tribe. 

I want to thank the Committee for holding a hearing on Senate Bill 1603, a bill 
that will simply re-affirm the trust status of our lands. I also want to thank Sen- 
ators Stabenow and Levin, who introduced this bill — and our own Congressman 
Ered Upton, whose district encompasses our reservation and who is a strong sup- 
porter of this bill. 

Mr. Chairman, this legislation is very straight-forward. It simply re-affirms the 
trust status of the one parcel of land the Federal Government currently holds in 
trust for our Tribe. 

Our Tribe’s sovereipi status was reaffirmed by the United States on August 23, 
1999. In 2001, we petitioned the Secretary of Interior to take 147 acres of land into 
trust on behalf of our Tribe. 

After several years of a long and costly administrative process — and many more 
years of litigation, these lands were finally placed into trust on January 30, 2009 — 
nearly eight years after we first petitioned to have these lands taken into trust. 
That fact still astounds me today. 

We have since opened a gaming and entertainment facility on our reservation 
lands. They are the same lands where we house our Tribal police department. 
Again, this is the only parcel of land that is held in trust on behalf of our Tribe. 

Since February of 2011, we have hired over 1,000 people in our community. We 
have also worked closely with our local governmental partners on a revenue sharing 
plan that has greatly benefitted our Tribe, local schools, law enforcement agencies 
and local communities. 

All of this is now threatened by a U.S. Supreme Court opinion that has allowed 
one individual to challenge the authority of the Secretary of Interior to take land 
into trust for our Tribe. This case threatens our economic well-being and has made 
it virtually impossible for my Tribe to obtain financing for any future economic de- 
velopment projects. After thirteen years of administrative and legal battles, we find 
ourselves still fighting the same issues in the courts. Our Tribe has suffered a great 
loss of resources from these lawsuits. And while we have won every single challenge 
on the merits — it is now time for this dispute to come to an end — for the sake of 
our Tribe, our employees and our local communities. 

Mr. Chairman, let me be very clear — this legislation will simply reaffirm the sta- 
tus of our existing trust lands — and it will only impact the Gun Lake Tribe. It does 
not affect any other lands, and it does not give my Tribe or the BIA any new author- 
ity. 

It is my understanding that we are the only Tribe in the country that currently 
faces this dilemma. We have a letter from the BIA which underscores the unique- 
ness of our situation. 

That is why this legislation is strongly supported on a bi-partisan basis by the 
Michigan Congressional delegation. We also have 35 letters of support from local 
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elected officials, law enforcement, business leaders and civic groups who live in our 
community. It is important to note that not one unit of government — local, county 
or state — has ever opposed our efforts to re-establish our reservation or to operate 
a gaming facility on our homelands. 

Again, thank you for allowing me to testify today. I urge the Committee to pass 
this bill as soon as possible and I am open to answer any question you may have. 

The Chairman. Thank you, Chairman Sprague. 

Senator Crapo? 

Senator Crapo. Thank you, Mr. Chairman, for letting me go 
first. I do have a meeting I have to get to before that vote starts, 
so I appreciate this. 

I actually don’t have any questions, but I did want to take this 
opportunity to welcome Chairman Small of the Shoshone-Bannock 
Tribes here, and to thank him for not only our friendship, but for 
his good, strong leadership in helping us to get to this point. We 
have worked for many years, it has been a long road, and I am 
hopeful that we are close to the end of that road and that we can 
continue to work on this as well as a number of the other issues 
that are working on together. 

Again, Mr. Chairman, I wanted to thank Chairman Small pub- 
licly for his being here with us today and for the tremendous serv- 
ice he gives out in Idaho. 

The Chairman. Thank you. Senator Crapo, and we appreciate 
your leadership also. 

I think we are going to start with Brian. Brian, as far as the 
Carcieri decision goes, I think it is important, as far as Carcieri 
goes, I think it is important that any hearing on this issue con- 
tinues to document the impact of that decision on tribes and why 
it is important for Congress to do what the Supreme Court asked 
them to do, clarify the law. 

The Assistant Secretary spoke about empty houses that are now 
boarded up and will never be used because of the Carcieri decision. 
I would ask you to discuss any similar impacts of the Carcieri deci- 
sion on other reservations throughout the Country. 

Mr. Cladoosby. Yes. In Oregon, there is a tribe right now that 
is affected by this. It is a non-gaming economic development project 
that they had to put on hold now because of the impacts of this 
case. That is very serious, when the investors are questioning the 
tribe’s ability to be able to move forward on a project like this. It 
is really detrimental to those tribes that are trying to do projects 
that are non-gaming in stature, and the majority of these are. 

So we are seeing impacts around the Country because of this 
case. 

The Chairman. Is it true that this only impacts the tribes recog- 
nized after 1934? 

Mr. Cladoosby. That is a good question. I believe we have to 
look at it very closely, those tribes that were recognized before 
1934, and the potential impacts that they could have going forward 
because of this case. 

The Chairman. I would be remiss if I didn’t thank NCAI for all 
their work on this issue. I know you are in a tough position, as 
your opening remarks talked about. But the fact is, we are going 
to find a different solution to the Carcieri problem with S. 2188. 
It may not be the ideal solution, it may be the ideal solution, too. 
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which is what we hope. But we all know that it may not get the 
support it needs to pass without potential changes. 

How can this Committee continue to help promote further discus- 
sions and dialogues on this issue among tribes and other stake- 
holders? 

Mr. Cladoosby. I think what is very important for people to un- 
derstand is that we just need a one-sentence fix in this. The other 
issues, the gaming issues, the State, county and tribal jurisdic- 
tional issues, the Federal recognition issues, those are definitely 
issues that need to be dealt with. But we can deal with those sepa- 
rately. All we need to do here is just amend one sentence in the 
Indian Reorganization Act to fix Carcieri, but continue to work on 
these other issues that people want to put into this bill to weigh 
this down to basically doom its passage. 

So that is what I would hope that the Congress would do, seri- 
ously look at these other issues but look at it separately and inde- 
pendent from a clean Carcieri fix. 

The Chairman. Last fall, we heard from the counties on this 
issue. They wanted to be more involved in the land into trust proc- 
ess. What is your view of the counties’ role in the land into trust 
process? 

Mr. Cladoosby. If you look at the current fee to trust process, 
and if you ever had to. Senator Tester, jump through the hoops and 
try to get a piece of land from fee into trust, you would be banging 
your head against the wall like tribes are sometimes. Counties do 
get an opportunity right now to voice their opinions on fee to trust, 
according to the regulations. 

A lot of counties are great partners to tribes around the Nation. 
A lot of great relationships have been forged. The counties are rec- 
ognizing 21st century tribes for their economic input into their 
counties. As you know, tribes do not have the infrastructure, you 
have been to many reservations, and you know the difference be- 
tween a Montana city and a Montana reservation. There is not the 
infrastructure in the reservation like there is in a city. Tribes are 
not there yet. But some of them are contributing millions of dollars 
to their local economies and the counties are recognizing this. 

So I think it is important that the counties have a voice but not 
have a veto power. That is one thing that everyone recognizes that 
the county should not be able to have a veto power over this. This 
should be a decision that is made by the Federal Government 
based on all the information that is gathered. They should have 
every opportunity to weigh in on these issues. 

But the fee to trust issue is one that is very cumbersome. 

The Chairman. Thanks again for your testimony, thanks for your 
straight-up answers. I appreciate your being here. 

And thank you for being here too, Nathan Small. I have a few 
questions for you. Your testimony states that the township created 
by the 1918 Act included 120 acres, of which 111 acres are still 
held out of trust. Who currently owns the land within the town 
site? How much of the land does the tribe expect to acquire or place 
into trust in the near future, if in fact this bill is enacted? 

Mr. Small. I think that is some of the clarity that needs to be 
addressed. As I indicated, we are in the process of getting all that 
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stuff together here, hopefully in the next few weeks or next few 
days we will have that information available on the clarity. 

There is a section right along where the 1966 work, where they 
did put it back into trust. But there is a little section right in be- 
tween that and what is called the railroad tracks that is still out 
of trust. As I indicated, we are using some of that land already. We 
have been able to put our enterprises, offices are currently in that 
area right now. And as I indicated, there are other parcels, plots 
that are utilized by our tribal membership and our tribal govern- 
ment. 

Right now again, I just finally got the legal description of the 
land here, I finally got that and I was going to hand it off to Mr. 
Washburn. There is several sections in there where non-Indians 
have purchased land in there. Right now it is because of an agree- 
ment between the county and the tribes, we have both been taking 
care of the needs of the people in that area. And as I indicated, we 
provide most of the services to them already. 

The Chairman. How much of that 120 do you think you could get 
in? Let’s say we got this bill signed by the 1st of July. How much 
of that 120, or actually 111 acres, do you have any projections for 
how much of that you could get in how quickly? 

Mr. Small. I think the information, once it is gathered up, we 
would be able to identify what is what out there. Right now it is 
kind of in a checkerboard situation. We have had, of course the 
BIA or Department or Interior wouldn’t have any information on 
this, because it is not held in trust. So they are at a loss basically 
as to what this is all about. But the tribes and the county have 
been, for the past few years, really working diligently with each 
other, as indicated by Mr. Cladoosby here, that some counties do 
work with you. This Bingham County has really been a good coun- 
ty to work with, as opposed to some of the other counties within 
our reservation. 

The Chairman. That is good. 

One of the recommendations we have heard regarding a Carcieri 
fix is that we have to have requirements for certain off-reservation 
acquisitions. We should make the process for on-reservation acqui- 
sitions simpler. What has the Shoshone-Bannock Tribes’ experience 
with the on-reservation trust acquisitions been? 

Mr. Small. When they first started this process of getting land 
into trust within the boundaries of the reservation, we had to go 
to the regional office and ask them what was the holdup. They told 
us there that, your superintendent can do that on his own. So we 
went back to our superintendent and asked him, why aren’t you 
taking some of this land into trust. Finally, basically kicked him 
in the butt to say, you had better start moving on these lands with- 
in the boundaries of the reservation. 

After about 20 years, I think we got 20 acres back into trust. 
That is not a lot, but there is still a lot more land out there that 
needs to come back into trust within the boundaries of the reserva- 
tion. Our tribe has been working with the Bonneville Power Ad- 
ministration in purchasing land together outside the boundaries of 
the reservation. We have putting those lands basically that are set 
aside to let those lands remain natural, so there is always that 
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type of land we have been able to purchase outside the boundaries 
of the reservation. 

Then there are some lands that we are looking at to purchase 
within our original territories that are within the hunting districts 
of our reservation. We want to put our people out there soon. We 
have been working diligently on some of these things. When you 
have something that may prevent you from doing those kinds of 
things, I don’t think it is right. It is our original homelands. If we 
have the ability to purchase those, why not. 

And it is not always for economic development. It is not always 
about gaming. There are some places that we purchase that we ba- 
sically turn into wilderness areas, so that doesn’t become a public 
place. You just want places to become natural or get back to its 
natural state. 

The Chairman. Thank you. 

Chairman Lowery, your testimony describes the importance of 
enacting the bill as soon as possible, as the lack of legislation 
would impact the settlement between the tribe and Fish Springs 
Ranch. Tell me what happens if the bill is not enacted. 

Mr. Lowery. If the bill is not enacted, the remaining amount of 
money of $3.6 million would not be given to the tribe. Fish Springs 
Ranch would not be protected. The tribe would pursue litigation if 
it was possible. If the lake was damaged in any way, the lake 
water surface would go below 3,712 feet, somewhere in that area, 
it would probably impact the tribes. Those are the pending issues 
that are facing us right now. 

The Chairman. Chairman Lowery, this bill would ratify a settle- 
ment that address just a small portion of the tribe’s overall water 
rights. Are there lessons that your tribe has learned that you can 
share with other tribes currently involved in water right disputes? 

Mr. Lowery. Yes. The Department of Justice and Interior rep- 
resentatives, when they are involved in the negotiation, you could 
solve those kinds of issues at certain times. The United States 
didn’t bear any results from it, and we did not participate in the 
settlement negotiations. 

So there are good ways of solving things. Right now we are work- 
ing on huge negotiations between California and Nevada and the 
five signators on the Truckee River agreements. So there are les- 
sons to be learned if you can work through those and there are 
benefits. In Nevada, right now, locally, the Nevada people support 
the issue, because water is like gold out there. You need drinking 
water, you need operating water, you need ranch water. It is all 
there. So you have to work through all those issues as you face the 
whole issue of settlement. 

The Chairman. Water is getting to be like gold everywhere. And 
rightfully so. 

It is always good when the two primary stakeholders offer joint 
statements in support of the bill, as is the case here. Can you give 
us an idea how the settlement is viewed by other tribes or parties 
within Nevada? 

Mr. Lowery. In Nevada, the State of Nevada folks, they are in 
agreement with it. Locally the tribe itself is in agreement, sup- 
porting the issue of settlement. So it is all there in one package. 

The Chairman. Is anybody actively beating you up on it? 
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Mr. Lowery. No. A couple of tribal people. 

[Laughter.] 

The Chairman. Chairman Sprague, can you give us an update on 
where your land acquisition case stands right now? 

Mr. Sprague. Yes, sir, Mr. Chairman. The Supreme Court has 
remanded our suit back to the U.S. District Court here in D.C. The 
case is still pending before the court and we don’t have a timetable 
when that will be decided. As long as this lawsuit is still pending, 
it will continue to hang over our tribe with the uncertainty and 
local communities. 

The Chairman. So there is no time frame for the decision? 

Mr. Sprague. No, sir. 

The Chairman. Okay. The Gun Lake Band gained Federal rec- 
ognition 16 years ago. Can you describe how the Carcieri decision 
has impacted your tribe? 

Mr. Sprague. The uncertainty of the land that current is in trust 
is what is most troubling to me and my tribe. It is in trust and we 
are doing what we are doing on it. But still, that cloud hangs over 
our head because of the legislation and this one individual. This is 
not a Carcieri fix for our tribe. This bill just reaffirms a strong de- 
cision made by the Federal Government in 2009. If this bill is 
passed, the Gun Lake Tribe will still be in the same position under 
Carcieri as every other tribe in the Country. We still have to show 
that we were under Federal jurisdiction in 1934 to get land put in 
trust, just like every other tribe. We are confident that we can 
meet these standards. 

The Chairman. Does the Band have any other pending land ap- 
plications or plans to acquire more land? 

Mr. Sprague. Yes, sir, we do. We have several fee lands that are 
currently working with the Bureau of Indian Affairs to get in trust. 

The Chairman. Okay. I think that is about it, we are approach- 
ing vote time. I want to thank you all for your statement today. 
The record is going to remain open for two weeks. I encourage all 
stakeholders to sub^mit written statements for the record. These are 
important issues, Carcieri is a huge issue. There is plenty of time 
to get your statements in, so I would appreciate it if you would do 
that. I think it could help us as we move this down the field. 

I appreciate you folks coming in, you all traveled a long way to 
get here. So we thank you for that. And with that, this hearing is 
adjourned. 

[Whereupon, at 3:46 p.m., the hearing was adjourned.] 
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Prepared Statement of Hon. Dean Heller, U.S. Senator from Nevada 

Chairman Tester and Vice-Chairman Barrasso, thank you for holding today’s 
hearing. I am pleased to give my support for this bipartisan legislation to settle this 
water rights dispute and ratify this agreement between the Pyramid Lake Paiute 
Tribe and Fish Springs Ranch. It is an important component of future resource use 
plans in the Truckee Meadows and will provide long-term certainty for the region. 

I would also like to thank Pjramid Lake Paiute Tribal Chairman Elwood Lowery 
for being here today to testify in support of our bill. Chairman Lowery is a tireless 
advocate for the tribe, and it is a pleasure to have him here in Washington. I look 
forward to working closely with the tribe, Vidler Water Company, and my colleagues 
here in the Senate as we navigate this settlement into law. 

The legislation we are reviewing today authorizes, ratifies, and confirms a settle- 
ment which was agreed to in 2007 between the Pyramid Lake Paiute Tribe and Fish 
Springs Ranch. This legislation and agreement represents many years of hard work 
to resolve these parties’ dispute over water rights in connection with the pumping 
and transport of groundwater from the Honey Lake Valley Basin to the suburban 
Stead/Lemmon Valley area north of Reno, NV. 

In Nevada, water is a precious resource, and as you may be aware, the West is 
currently experiencing a severe drought. Given these circumstances, this ongoing 
water-rights dispute between these parties has been a source of contention. That 
said, I am pleased that both the Pyramid Lake Paiute Tribe and the Vidler Water 
Company, managing partner for Fish Springs Ranch, have come together to settle 
this dispute in a mutually beneficial manner. 

The agreement this legislation would authorize and ratify provides that the Tribe 
would not challenge Fish Springs’ water rights and would waive potential claims of 
damages, and in return, the Tribe would receive $3.6 million plus interest from Jan- 
uary 8, 2007 from Fish Springs Ranch. It is important to note that this settlement 
has no direct cost to the Federal Government and ends a pending lawsuit against 
the Department of the Interior. 

Given that this agreement terminates at the end of next year, I urge my col- 
leagues to support our Concessional Delegation’s efforts to move this legislation 
this year. It truly is a win-win for all parties involved. Thank you again Chairman 
Tester and Vice-Chairman Barrasso for the opportunity to testify, and I look for- 
ward to working with you to advance this important Northern Nevada legislation. 


Prepared Statement of Hon. Dianne Feinstein, U.S. Senator from California 

Chairman Tester and Vice-Chairman Barrasso, I am submitting this statement to 
the Committee to express my support for a Carcieri fix, but also to reiterate my 
view that any such fix must include reasonable restrictions on off-reservation gam- 
ing and requirements for tribes and local communities to work together to mitigate 
its effects. 

As I have stated before, I do not question the need for a Carcieri fix, but S. 2188, 
as written, leaves important gaming-related issues unaddressed — issues that affect 
California significantly. 

The scale of the tribal gaming industry in California is staggering: 

• The American Gaming Association reported last year that there are 466 tribal 
casinos across 28 states — California alone has 70 (15 percent), second only to 
Oklahoma. 

• California has the highest number of tribal casino gaming machines in the na- 
tion — more than 68,300. After Oklahoma, the next state on the list only has 
about 28,000. 

• According to Meister’s 2014 Indian Gaming Industry Report, California’s tribal 
casinos generated nearly $7 billion in total revenues in 2(312. 

( 63 ) 
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This is not what California envisioned when its voters passed a state ballot meas- 
ure in 2000 — Proposition lA — whereby voters agreed that tribal gaming should be 
restricted to “Indian lands.” 

Voters that supported Proposition lA could not have contemplated “Indian lands” 
to mean any land that tribes are able to purchase and put into trust regardless of 
connection to and distance from the tribes’ original reservation lands. 

However, it is clear that tribes are no longer content with casinos on reservation 
lands. It is my view that these tribes are directly contradicting Proposition lA when 
they purchase non-contiguous lands, often many miles away from their reservations, 
for the express purpose of building more casinos. For example: 

• A landless tribe from Santa Cruz tried to open a casino near Oakland. 

• Another landless tribe from Mendocino tried to do the same, just miles down 
the road from Oakland in Richmond, California. 

• A tribe that has a reservation in Butte County convinced the Secretary of the 
Interior to approve a casino nearly 60 miles away in Yuba County, near Sac- 
ramento. 

• And a tribe with land in the Sierra foothills convinced the secretary to approve 
a casino outside Fresno, more than 40 miles away. 

In my previous testimony to the Committee, I have also pointed out that the issue 
is not confined to California. Wisconsin, Arizona, Michigan, Oregon, and Wash- 
ington have all experienced such instances of “reservation shopping.” 

Reservation shopping invariably causes conflicts with local communities in the vi- 
cinity of the acquired lands. 

Large casinos often draw on local resources, including increased costs for police, 
fire, water, sewer, and transportation. 

However, when a tribe builds a casino on trust lands, it has no legal obligation 
to mitigate effects on local communities, and the Department of the Interior also 
has no obligation to address local concerns. 

The most troubling aspect is that these casinos are moving closer and closer to 
urban centers to increase profits. 

Previous research has shown that new casinos are associated with a 10 percent 
increase in violent crime and bankruptcy rates in the area. Additionally, new casi- 
nos dramatically increase the rate of problem-gambling and gambling addictions in 
local communities. 

Furthermore, according to a 2013 report produced by the Institute for American 
Values, new casinos are primarily filled with modern slot machines that give play- 
ers a sense of winning; however, they are deliberately designed to take in more than 
they pay out. 

People who play such slots as their primary form of gambling are more likely to 
become problem gamblers. This is of special concern for senior citizens and people 
on fixed incomes that use their limited means to support gambling. 

I understand the intent of a Carcieri fix — tribes recognized before the 1934 Indian 
Reorganization Act should not have more rights than their counterparts that were 
recognized after 1934. 

However, any Carcieri fix must address concerns about tribal gaming, and must 
provide local governments a meaningful way to influence the terms and conditions 
of new casino developments in their backyards. 

I strongly urge the Committee to incorporate reforms to the process of taking 
lands into trust for gaming purposes. These reforms include: 

• More stringent criteria to restrict which lands Indian tribes can apply to take 
into trust for gaming purposes. 

• Permanent prohibition of gaming facilities on lands taken into trust for non- 
gaming purposes. 

• Requirement for tribes to mitigate jurisdictional conflicts and effects as a condi- 
tion for trust acquisitions for gaming. 

• Longer notice and comment periods for local governments to provide their per- 
spectives, and requirement that the Department of the Interior consider their 
input before finalizing a decision. 

When combined with the requirement that tribes demonstrate modern and ab- 
original ties to the land, I believe these reforms would represent a real improvement 
in the fee to trust process. 

It is my firm belief that casinos should not be built at the expense of our local 
communities’ resources, safety, and quality of life. 
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I urge you to support and develop a more comprehensive Carcieri fix that would 
allow for these concerns to be addressed. 

Thank you for your leadership, and I look forward to working with you to solve 
these issues and to pass a Carcieri fix soon. 


Prepared Statement of Hon. Harry Reid, U.S. Senator from Nevada 

Thank you Chairman Tester and Senator Barrasso for the opportunity to submit 
testimony on this bipartisan bill that will allow an important tribal water settle- 
ment in Nevada to move forward. 

Last December, I sponsored the Pyramid Lake-Fish Springs Ranch Settlement Act 
with my colleague Senator Heller and Representatives Amodei and Horsford have 
sponsored the identical House version of the legislation. I would like to take this 
opportunity to thank my colleagues for their willingness to work together on this 
commonsense legislation. 

The legislation is simple. It authorizes and ratifies a settlement bringing an end 
to a water rights dispute between two independent parties — the Pyramid Lake Pai- 
ute Tribe and Fish Springs Ranch, LLC. The legislation would allow the Tribe to 
collect over $4 million from Fish Springs Ranch without costing the taxpayers any- 
thing or requiring any action of the Department of the Interior. This bill recognizes 
the time and effort that both the Tribe and Fish Springs Ranch have dedicated to 
finding a solution to this dispute and allows their negotiated solution to be enacted. 

Back in 2005, the Bureau of Land Management (BLM) finalized an Environ- 
mental Impact Statement (EIS) on several groundwater projects, including Fish 
Springs Ranch, LLC’s groundwater project in the Honey Lake Valley for growth in 
an area just north of Reno, Nevada. The BLM signed a Record of Decision (ROD) 
that allowed the project to move forward, but there was evidence of a significant 
impact on the water level of Pyramid Lake. The lake is the home of the Pyramid 
Lake Paiute Tribe, one of only three desert terminus lakes in North America, vital 
habitat for the endangered cui-ui and threatened Lahontan cutthroat trout, and a 
major part of the Tribe’s economy. 

The Tribe filed suit against the BLM and the Federal District Court granted the 
Tribe an injunction. At that time, the Tribe and Fish Springs Ranch entered into 
negotiations securing an agreement in 2007 and have since been working on a sup- 
plement that was finalized in September of last year. The agreement is that the con- 
struction of the Fish Springs Ranch project would be allowed to move forward in 
return for two payments $3.6 million (plus interest since 2007) and the transfer of 
several thousand acres of land to the Tribe. The Tribe would then waive the claims 
against Fish Springs Ranch for impacts or injuries to existing and claimed Tribal 
water rights for this project. The Tribe would also drop the claims against the BLM. 
Several parts of this settlement have already been implemented, including the 
transfer of land and the first $3.6 million payment to the Tribe. 

For the settlement to be implemented in full, however, the United States must 
authorize the Tribe to waive their claims and ensure that the U.S. does not take 
action against Fish Springs on behalf of the Tribe after enacting the full settlement. 
The legislation would allow the Tribe to waive their claims, prohibit the U.S. from 
taking action on behalf of the Tribe after the agreement is enacted and release the 
U.S. from liability for the Tribe’s waived claims. 

This legislation is supported by both the Tribe and Fish Springs Ranch and I urge 
the committee to act swiftly to endorse the agreement made by the parties. 

I look forward to working with the Senate Indian Affairs Committee to move this 
bill forward. I request that my statement be included in the record. 


Prepared Statement of Matthew Cate, Executive Director, California State 
Association of Counties 

Dear Chairman Tester and Vice Chairman Barrasso: 

On behalf of the California State Association of Counties (CSAC), I am pleased 
to submit this statement for the record in connection with the Committee’s May 7, 
2014 legislative hearing on several bills, including S. 2188, which would provide the 
Secretary of the Interior with authority to take land into trust for all Indian tribes. 

As you are aware, Napa County Supervisor Diane Dillon appeared before your 
Committee on November 20, 2013 to provide CSAC’s perspective on the significance 
of the U.S. Supreme Court’s decision in Carcieri v. Salazar. This statement is in- 
tended to supplement that particular testimony. Additionally, our statement ad- 
dresses comments made by Assistant Secretary-Indian Affairs Kevin Washburn at 
the May 7, 2014 hearing. 
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As CSAC has consistently stated in previous testimony and in correspondence to 
the Committee, our association supports the rights of Indian tribes to self-govern- 
ance and recognizes the need for tribes to preserve their heritage and to pursue eco- 
nomic selfreliance. At the same time, however, we do not believe that the Secretary 
should have unbridled authority to take land into trust for tribes under a broken 
fee-to-trust system. 

Unfortunately, the “clean fix” approach — as embodied in S 2188 and in other cur- 
rent and previous legislative proposals — fails to consider the major deficiencies in 
the fee-to-trust process and would only perpetuate the problems that have resulted 
in years of expensive and unproductive conflict between tribes and local govern- 
ments. CSAC therefore would like to continue to work with the Committee, mem- 
bers of our congressional delegation, and tribes to find a lasting solution that fixes 
the inequities caused by the Supreme Court’s Carcieri decision, as well as the cur- 
rent systemic flaws in the fee-to-trust process. 

As you know, we believe such a solution lies in a package of broader trust re- 
forms, consistent with the original intent of the IRA and which would provide clear 
and enforceable trust acquisition standards. In addition to standards, we believe leg- 
islation must address the fact that the current process lacks sufficient notification 
requirements. In many instances, local governments are afforded limited, and often 
late, notice of pending trust land applications. Accordingly, legislative changes need 
to be made to ensure that affected governments receive timely notice of fee-to-trust 
applications for tribal development projects and have adequate opportunity to pro- 
vide meaningful input. 

CSAC also believes it is essential that legislation provide incentives for intergov- 
ernmental agreements between tribes and local governments to provide mitigation 
for adverse impacts of development projects, including environmental and economic 
impacts from the transfer of the land into trust. When land is placed into trust, the 
property no longer falls under the auspices of local land use jurisdiction, and the 
land is no longer subject to local taxing authority; however, local governments are 
still required to provide essential services, such as road construction, law enforce- 
ment, and welfare services. In these difficult economic times, local governments are 
struggling financially to continue to provide these critical services. Intergovern- 
mental agreements to mitigate these costs would be beneficial for both tribal and 
local governments. 

In our view, a balanced trust reform proposal would extend trust land acquisition 
authority to the Secretary for federally recognized tribes and would include clear di- 
rection to: (1) provide adequate notice to local governments, (2) ensure that local 
governments are consulted and have adequate opportunity to comment, (3) provide 
incentives for tribes and local governments to work together, and (4) provide for co- 
operating agreements that are enforceable. Attached to this statement is specific 
legislative language developed by CSAC and which has been previously provided to 
the Committee. 

Finally, we would like to comment on a statement made by Assistant Secretary 
Washburn during the May 7 hearing. In response to a question from Vice Chairman 
Barrasso about the process for trust acquisitions, Mr. Washburn indicated that the 
Department’s recent Patchak regulations “gave greater process to counties and local 
governments that are interested in these issues and ensured better notice to them.” 

While the rule provides for public notice to jurisdictional local governments and 
other interested parties relative to an official decision to acquire land into trust, we 
believe that the Department’s Patchak rule expedites trust land approvals to the 
detriment of all interested parties and to the administrative process itself. In fact, 
the rule puts local governments in a worse position by dramatically altering the bal- 
ance of equities and eliminating their ability to obtain emergency relief after a deci- 
sion to accept the land in trust, but before the land achieves trust status. For a 
more complete look at CSAC’s views on Patchak, please see the attached comment 
letter. 

We also would note that the Department’s Patchak rule addresses the process for 
appeals of final or near-final land acquisition decisions and does not provide the 
type of critically important front-end fee-to-trust process reforms that CSAC believes 
are necessary. Again, these reforms should be addressed in legislation and should 
be a requisite component of any potential Carcieri “fix” bill. 

Thank you for considering our views regarding this very important matter. CSAC 
remains committed to continuing to work with Congress to develop a fee-to-trust 
process that balances the needs of both tribal and local governments. 

Attachments 
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Comprehensive Fee-To-Teust Reform Proposal 
Section 5 of the Indian Reorganization Act, 25 U.S.C. § 465 

The Secretary of the Interior is authorized, in his discretion, to acquire, through 
purchase, relinquishment, gift, exchange, or assignment, any interest in lands, 
water rights, or surface rights to lands, within or without existing reservations, in- 
cluding trust or otherwise restricted allotments, whether the allottee be living or de- 
ceased, for the purpose of providing land for Indians. 

For the acquisition of such lands, interests in lands, water rights, and surface 
rights, and for expenses incident to such acquisition, there is authorized to be appro- 
priated, out of any funds in the Treasury not otherwise appropriated, a sum not to 
exceed $2,000,000 in any one fiscal year: Provided, that no part of such funds shall 
be used to acquire additional land outside of the exterior boundaries of Navajo In- 
dian Reservation for the Navajo Indians in Arizona, nor in New Mexico, in the event 
that legislation to define the exterior boundaries of the Navajo Indian Reservation 
in New Mexico, and for other purposes, or similar legislation, becomes law. 

The unexpended balances of any appropriations made pursuant to this section 
shall remain available until expended. 

Title to any lands or rights acquired pursuant to this Act or the Act of July 28, 
1955 (69 Stat. 392), as amended (25 U.S.C. 608 et seq.) shall be taken in the name 
of the United States in trust for the Indian tribe or individual Indian for which the 
land is acquired, and such lands or rights shall be exempt from State and local tax- 
ation. 

The Secretary may acquire land in trust pursuant to this section where the appli- 
cant has identified a specific use of the land and: 

(a) the Indian tribe or individual Indian applicant has executed enforceable agree- 
ments with each jurisdictional local government addressing the impacts of the pro- 
posed trust acquisition; or 

(b) in the absence of the agreements identified in subsection (a): 

(1) the Indian tribe or individual Indian demonstrates, and the Secretary deter- 
mines, that: 

(A) the land will be used for non-economic purposes, including for religious, 
cultural, tribal housing, or governmental facilities, and the applicant lacks suffi- 
cient trust land for that purpose; or 

(B) the land will be used for economic or gaming purposes and the applicant 
has not achieved economic self-sufficiency and lacks sufficient trust land for 
that purpose; and 

(2) the Secretary determines, after consulting with appropriate state and local 
officials, that the acquisition would not be detrimental to the surrounding com- 
munity and that all significant jurisdictional conflicts and impacts, including in- 
creased costs of services, lost revenues, and environmental impacts, have been 
mitigated to the extent practicable. 

(c) notice and a copy of any application, partial or complete, to have land acquired 
in trust shall be provided by the Secretary to the State and affected local govern- 
ment units within twenty (20) days of receipt of the application, or of any supple- 
ment to it. The Secretary shall provide affected local governmental units at least 
ninety (90) days to submit comments from receipt of notice and a copy of the com- 
plete application to have land acquired in trust. 

(d) a material change in use of existing tribal trust land that significantly in- 
creases impacts, including gaming or gaming-related uses, shall require approval of 
the Secretary under this section, and satisfy the requirements of the National Envi- 
ronmental Policy Act, 42 U.S.C. §4321 et seq., and, if applicable, the Indian Gaming 
Regulatory Act, 25 U.S.C. §2701 et seq.; 

(1) the Secretary shall notify the State and affected local government units 
within twenty (20) days of any change in use in trust land initiated by an appli- 
cant under this subsection. 

(2) as soon as practicable following any change in use in trust land initiated 
prior to review and approval under this section, the Secretary shall take steps 
to stop the new use, including suit in federal court, upon application by an af- 
fected local government; 

(3) any person may file an action under 5 U.S.C. § 701 et seq. to compel the 
Secretary to enjoin any change in use in trust land initiated prior to review and 
approval under this section. 

(e) notwithstanding any other provisions of law, the Secretary is authorized to in- 
clude restrictions on use in the deed transferred to the United States to hold land 
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in trust for the benefit of the Indian tribe or individual Indian and shall consider 
restricting use in cases involving significant jurisdictional and land use conflicts 
upon application of governments having jurisdiction over the land; 

(f) any agreement executed pursuant to subsection (a) of this section shall be 
deemed approved by the Secretary and enforceable according to the terms of the 
agreement upon acquisition in trust of land by the Secretary; 

(g) the Secretary shall promulgate regulations implementing these amendments 
within 365 days of enactment. 

California State Association of Counties 

July 24, 2013 

Ms. Elizabeth Appel, 

Office of Regulatory Affairs & Collaborative Action, 

United States Department of the Interior, 

1849 C Street, NW, 

Washington, DC. 

Re: Federal Fee-to-Trust Process and BIA Proposed Rule, “Land 

Acquisitions and Appeals of Land Acquisition Decisions,” 25 CFR Part 

151, BIA-2013-0005, RIN 1076-AF15 

Dear Ms. Appel: 

On behalf of the California State Association of Counties (CSAC), I am writing 
to express our strong concerns regarding the proposed rule identified above, and the 
continued need for comprehensive reform of the fee-to-trust process. Established in 
1895, CSAC is the unified voice on behalf of all 58 counties in California. Governed 
by elected county supervisors, CSAC is a non-profit corporation dedicated to rep- 
resenting California county governments before the federal government, administra- 
tive agencies, and the California Legislature. We appreciate this opportunity to com- 
ment on the Proposed Rule and the fee-to-trust process. 

Since 1994, CSAC has sought to correct long-standing deficiencies in the fee-to- 
trust process that have resulted in expensive, unproductive, and unnecessary con- 
flict between tribes and local governments. Jurisdiction over land is just as critical 
for counties as it is for tribes, and the loss of sovereignty results in irreparable 
harms to counties, including the loss of land use and regulatory authority, tax rev- 
enue, and investment in nearby development and infrastructure. The crucial role of 
counties demands a process that provides sufficient notice to stakeholders, clear and 
enforceable standards for fee-to-trust decisions, and a requirement that tribes nego- 
tiate intergovernmental agreements that mitigate adverse impacts and build rela- 
tionships with affected communities. 

The need for a comprehensive solution was reaffirmed recently in a quantitative 
analysis of all 111 fee-to-trust decisions by the Pacific Region BIA Office between 
2001 and 2011. ^ The analysis found that I3IA granted 100 percent of the proposed 
acquisition requests and in no case did any Section 151 factor weigh against ap- 
proval of an application. 2 The analysis further found that because of the lack of 
clear guidance and objective criteria. Pacific Region BIA decisions avoid substantive 
analysis in favor of filler considerations and boilerplate language. ^ The result is a 
broken process in which community concerns are ignored or downplayed, applica- 
tions are rubber-stamped at a 100 percent acceptance rate, and tribes and local gov- 
ernments are forced into unnecessary and unproductive conflict. The problem ap- 
pears likely to worsen in the future, given recent statements by the Department 
trumpeting its desire to “keep that freight train moving” and “keep restoring lands 
for tribes.”® 

The Proposed Rule appears intended to expedite trust approvals to the detriment 
of all interested parties, and to the administrative process itself. The Proposed Rule 
incorrectly asserts that because of the decision in Match-E-Be-Nash-She-Wish Band 
of Pottawatomi Indians v. Patchak (2012) 132 S.Ct. 2199 {Patchak), eliminating the 
current 30-day wait period (see Section 151.12(b)) would not effect a change in the 
law or affect any parties’ rights under current law. In fact, as set forth below, the 
Proposed Rule would put local governments in a far worse position by dramatically 


1 (Kelsey J. Waples, Extreme Rubber Stamping: The Fee-to-Trust Process of the Indian Reorga- 
nization Act of 1934, 40 Pepperdine Law Review 250 (2013). 

2 Id., pp. 278. 

3 Id., pp. 286, 293, 302. 

“Id., pp. 292, 295, 297. 

®See “Washburn Announces Plan of Attack for Patchak Plan,” http:// 
indiancountrytodayniedianetwork.com/2013/05/24/washburn-announces-plan-attackpatchak- 
patch- 149514. 
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altering the balance of equities and eliminating their ability to obtain emergency re- 
lief after a decision to accept the land in trust, but before the land achieves trust 
status. 

The Proposed Rule fails to recognize that the facts on the ground and balance of 
equities changes when land achieves trust status and development commences. The 
Proposed Rule directs the Secretary or other BIA official to “[plromptly acquire the 
land in trust” after a decision becomes final, and the BIA is encouraging tribes to 
begin development immediately upon acceptance of land into trust. Both of these 
steps appear intended to foreclose concerned parties from obtaining emergency re- 
lief, even with regard to trust decisions that are clearly inappropriate and arbitrary. 
Courts are less likely to order emergency relief if a tribe and its development part- 
ners have invested resources and substantially implemented a gaming or other de- 
velopment project. Indeed, courts may be unable to grant relief at all if tribes de- 
cline to participate in the action and claim sovereign immunity. 

The Proposed Rule also contravenes protections in the Administrative Procedures 
Act (APA) for parties seeking emergency relief from administrative decisions. In 
particular. Section 705 of the APA authorizes federal courts to postpone the effective 
date of an agency action and to preserve status or rights pending conclusion of the 
review proceedings. The Proposed Rule circumvents Section 705 by pushing land 
transfers before an affected party can seek judicial review and allow the courts to 
exercise their authority to review trust transfers. Communities and local govern- 
ments will be harmed because, even if successful in the litigation, their success like- 
ly will not bring back the tax revenue and other fees lost when the land went into 
trust, nor remove the incompatible developments that are not permitted under com- 
prehensive local land use plans, now possible without the Proposed Rule. 

The BIA’s new push for immediate project implementation also appears intended 
to impede a court’s ability to award complete relief. Litigation can take years to 
reach a final decision, and Senator Dianne Feinstein and others have correctly 
raised strong concerns about the Department’s practical ability to unwind a trust 
decision and remove land from trust. ® The Proposed Rule ignores these concerns, 
and includes no procedure for undoing a trust decision in a transparent and orderly 
manner. 

The Department should not pretend that these harms are balanced by the pro- 
posed requirements regarding the notification of decisions and administrative ap- 
peal rights. These proposed changes are equally flawed; the Proposed Rule would 
require communities and local governments to make themselves known to BIA offi- 
cials at every decisionmaking level to receive written notice of a trust land acquisi- 
tion. It will be extremely difficult for anyone to sort through local and national BIA 
organizational charts to try to determine how, when, and by whom a particular ap- 
plication will be processed. BIA decisionmaking is far from transparent today, and 
the Proposed Rule would make the process even more opaque and participation 
more difficult in the future. 

CSAC supports a new paradigm in which counties are considered meaningful and 
constructive stakeholders by the BIA in Indian land-related determinations. CSAC 
and its member counties would strongly support a revision to the Proposed Rule to 
provide immediate notice and full information upon filing of trust applications, es- 
tablish clear and specific trust acquisition standards, create a mechanism for the 
BIA to consult with counties and respond to comments on trust applications, and 
ensure that adverse impacts are addressed through intergovernmental agreements. 
CSAC believes these measures represent a real and lasting solution that would re- 
duce conflict and controversy, to the benefit of tribes and all other parties. 

If the Department instead intends to proceed with the Proposed Rule’s “quick fix,” 
CSAC recommends the following changes: 

• An additional regulation in Part 151 providing that, when a party has appealed 
a trust decision to the Interior Board of Indian Appeals, or has appeared before 
the Assistant Secretary — Indian Affairs, the party shall be entitled upon timely 
request to an automatic 30 day stay of a decision approving a trust application. 
This would enable the party to preserve its rights by seeking a judicial order 
staying the effectiveness of any approval decision pending the court’s review of 
the validity of that decision. 

• Additional provisions requiring BIA to publish trust applications on its website, 
provide regular updates as to the status of its review, identify the decision-mak- 
ers responsible for an application, and provide contact information to allow par- 
ties to identify themselves as interested parties. Parties should be exempt from 


6 See Letter from Senator Dianne Feinstein to Secretary Ken Salazar, January 31, 2013, p. 

2 . 
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exhaustion requirements in the absence of substantial compliance with these 
provisions. 

Thank you for considering these comments. 

Sincerely, 
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Matthew Cate, 
Executive Direetor. 



RCRC 


June 10, 2014 


The Honorable Jon Tester 
Chairman 

Indian Affairs Committee 
U.s. Senate 

838 Hart Senate Office Building 
Washington, D.C.2D510 


The Honorable John Barrasso 
Ranking Member 
Indian Affairs Committee 
U.S. Senate 

838 Hart Senate Office Building 
Washington, D.C. 20510 


RE; Comments Regarding S. 21 88 

Dear Chairman Tester and Ranking Member Barrasso: 

On behalf of the Rural County Representatives of California (RCRC), I am writing 
to share our concerns regarding S. 2183, a bill that would amend the Act of June 18, 
1934 to reaffirm the authority of the Secretary of the Interior to take land into trust for 
Indian tribes. It is my understanding that your Committee will be considering S. 2188 
this week. RCRC is an association of thirty-four rural California counties and the RCRC 
Board of Directors is composed of elected Supervisors from those member counties. 

There are over 100 tribes in tlie Slate of California. RCRC believes that under 
the current system, local governments do not have an adequate voice during the federal 
fee-to-trusf (FIT) application process, and that the local land use impacts of biese 
decisions are not being considered. These decisions have significant impacts on the 
health, safety, and infrastructure of local governments, and can often interrupt or 
irreparably damage long-term general planning. 

The impact is even more pronounced in rural counties. For example, RCRC 
member Inyo County, located In central Caliiornia is mostly public land; with less than 
two percent of property within the county being privately owned. Losing potentially 
revenue-generating property to FIT applications with little or no warning and no 
purposeful way to describe the impact on the community is extremely harmful. 

We would encourage Congress to alter the current FTT decision-making process 
in a practical and balanced way that acknowledges the impact of land use decisions on 
affected local governments, as well as the important need for decisions that support 
established tribal rights. RCRC supports a FTT process where local governments are 
engaged at the earliest possible paint within the process, thus ensuring enough time to 
work with tiie Bureau of Indian Affairs and tribes to make sure ramifications to the 
community are adequately defined, and appropriate mitigation for the county is 
considered. 

RCRC strongly believes that the current FTT process must be revised to protect 
the public interest, and hopes the Committee will keep this in mind as It marks up S. 
2188. Thank you for your attention to this important matter. 


Sincerely, 



Cyndi Hlllery 
Legislative Advocate 



72 


Stand Up For California! 
^^Citizens maldng a differ<siice 


?? 


1^icynvCS«-3S«S 


'M!a>m,3Si4 


■U5!£»5SslcS^<s«a*r 

'0il5IXStSK 

Senate CB WWS^tW Jmlian AS&S 
383 HartSeniftB Office Building 
Wajshinglos* Wdw 20310 
Fax; 202 22a rW 


'Vsce^IJ^raatai 

Senate a>ijuaitW« jWSan AE&its 
383 Hart Senate affifC* Building 
Waaliingloo, D .C< 30Jf i <i 
F»c202 22+S4a» 


BE5 

5 - ia«a*e»Aa« St*«a®)na 

lBiS«irte'’te ^SR>- tP^S^SWf SKslPaSSSsfe 


Desa sle^aJti&^nasst: 

Sfsail Up For Califooma! }« 81 sMJW}N>flt Itenefit corpOWSiOP acts as n statewifit 
conunnnitj’ WSlliiit^g focusing on giUMWIfl issues affecting *0 StiMtf of California. Out 
otgnnisnfiiMi WipfS today i^anlinB SeiiaW fJfW 8- 2188. AddltionaCj^ tviis wotjid like to respond 
to comroefsW Wl^l V Assistnnt Soewlavy WasMnm on the oosjKii^MWtOea of die recesrt 
regulajssy «ass«{iftia&rtcd tons the Pa«*i!)Si*At6iK WeiequesiiToclsW (tFctnmnent to become 
Xssrt ot fife CtRggsas^Uid Seecrd on S, 5.13& 

■Se-3SuKftifS'5^5'eM^ ^«J»!K'52r-«^!Sa^Ki’'ScseiEatoVic;tobe fe!^>$astSseessaanSss8 
sKSMsffik b®. !es6ar3K!=a^ii.jiire?^Sti«acfaaaara^ tb SsB «itCK as? i^adtto ^ 
«f&ndso'»f e<cdeciskmirOr=feriU SfeiBiW by ®rtSioiizft!g She S««ssj^ of Interior to •ffiScfi 
land ioso taSt )S>S' R tribe that v.7i.s iSjdt^al juiisdietion” in 1 P?*li Congress should TS*e 

Shis opportwlff fct to develop a "PP?gfai*lUW^<t Policy” that addnOKBtia tits most contenbous! 
aspects of ttifl 'fiitwt oo^aisition process Coijfiras gltould careMly fcalBOIS'? dw iotercsta of (litcSi 
the staCMi awi ItW (hdeml goveiimieiit, if 'Satahlisluitg clearly defined JltttmiJfHibnnd otyccSve 
criteria :SJr ttM! of lands out of fito S Jafidalpty authority of a sBtKii 


A .Js^teye fis Cbre^tse fe. fStfessSa'casa IsgrEt'Sys®^?®^ Jg^f^ 

■CTS^fi3^te»^t!^n!sS'yeiR-c!S3 3t5Kai.q«5Sfeit»to5d%5a5»gre5S:^)!^ 

Cb - sai^^ is t is:/ jra^rf-calSii^ pol^ssd ’sd ssnaaKfio. B. is efee ^ 

jsj^a^Eda to^stdmSimKis&sis^elngng-l^&sSgiasjHestefStBlsrSStifce: ^vai^JaSS 

fisjBt ASfffeifeisufiao to Admleriarafest attd #i*ffcts -feora. 3 jsjbt procCdlJif^, fian5cwoi.asa iSJ*. 
defined gplfSltnitlVb standards thg; a® ftiampulated. While the j3«f>af!tinBnt has a special 
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isgxias 55 ^S!(>i» tokens and tni«, assd* ^SrtJeulart&l^BBS JOBifl fipvennnrajls aflS 

onmmsaitJcit, Btiii local « the affected coininuoityalli‘->«H at laaat knowthat 

Ihcte. is ft tj W process llnough whidj thfih' valcaft will Iw heard, uod^tatsod the standards that 
wiil ^ply. Sfod. Bifloy transparency ftt a d-Sdsion-malcing process that iih .ftmdamentaUy a£fi^^ 
their rights wj propocty. Leg^slatiott tee^ W th® Oode of Federal StegttltjSdPS fht Itansiemng 
ftcian* iim toMt (25 e.F.11. 1511. hid: \i#k ijoportant modhScaitW#, nay ensure that *4 
Semptstsl Sfitl ifc&ffs^ ^ntsdictfeai^ tssss^ >*09Csi hy Carishrf jl Sie assessed Sn: Ifcc 

fofeee h!j!s¥« 5 t'« 3 »(il»e£& sed scaKjsK^ 

affiKcsaa. 

COKlgftWm must come to £^e 'Ali lilfst it has essentially aamrng inti* 'OBifei 

states sod (UcmM it Ctwi the fedemi Utad iQ States and munidpalitm"* If Cgngess passe9.g 
“clean Carnkl^.lli^lAtV'Hl again CH ridna naiinnaHv WlulB tlWf Ihcpartmeut claims that 

ttere havs bc^ft wily a few gamine-teltrlefl tca«6 iipplfeagans appcot'id llddci' this AthuiaisliatioEt, 
it has igtio.tad fea Ewt feat lands ptecil tS tftjst fet othar puiposcft Siwy yltiittaco^ ho tised lot* 


he Ihatted to uses, if suc^ ttStt I’cs not been dodarod fti te outset By doing S 04 

Congress v4il MilKilantiaTly reduce flats ww) local opposition to trast WItWsts hy alleviating the 
curreol suipidhU Mwl uncertainty regetilittjf ItOW t|ic land will uHImatell' hs UtoJ, 

•MtHS littStests have esiablialied t» «a» whatsoever (hst d fiflpWR® COmt decedo# 
shmiM he «8(e?t®d ^ a “efean SsT bili. TJtoptoponBnts have sftopi!? ?Wstl tlat the dccidcttJ 
cssfies tl5ia of tstfeas. Yet^D^artsaiClH*®fenstohire^«5S$s«S r®Wwife^prohyei»,l^ 

teoiBg; s Jegd of ptHpcits to resnSw OsssSs^ tassssts. S did as 

veW^ ^s^stss Oai^^BSS*^ te fte iaS^ ts^arSiStSS 

ia^KS ^ diwtstjs ^ Tiihs? So Sto4g -ar sH^^;glE«4 

the impacts -qf ttii^ ^asihg OK a®«2sdcanissM^e% ihiaiaScg tribes, vteSi 
are BOrvbdftJi Wm afort £ximdis-rasralh«<SM3 

mim^/ae is to recoawncmi’ H ffedn fit, it ithould iSWiA^' iW real evidence Wdf 
ansftSts ihl! iJjUWiffoBP Otic cojami'rrea saiiij fo fittvitat of Indian ft* IJflOP and addresses 

wiKifset revei'iit'^ the iMiisd Stales St^tSiae CigwS ruling is sound 

llseis Isatfe^^shfid by cegtopria?!; 110 trafecs- after 1?3S SSS stet ^SKsaagCE* 
BEs^&r7pJS#CtStofeMiESfiK^3KD®opC®atS®S- fesiaites^to^d^^fesssanyfassK&cr 
-aSer SOEV^ISjiSC-S, CtsSfeoi^SES bsi&tSed 4S3S^jKSffiSt5st 

Us SSbal ss^ anssfsStt. ttfe ■sasspoBejJt, i ef Understssa^sef 

ndercadng Jaftd-lsre wni puhtKo ssrfsWS Sie teRw ^ sSS^ad Jocal govamneife iSSf 

heipea to S«Sft fhe many conacte attlJ gftftvances that have tjcaittoft, to the simoundnijl 


Ottegm^ssos* &dl'wfe^/sd^.S^"s^-thsS:5seS c^ssc^Ss fec^sashS 

imtiBoevifjEteSBC^l? ntcaSed raumm i^st s^^^dsequireSagia^tKCF^S^ fertnislaEwiis^ito, 


’ Psosase of (lie OsmfjiE Reguhioty . 4 tt CWlfttoP 17 , 19 «S 
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coHsaBSiStfes, fliyvevsr, /fer 55^*^ Sribat :Ss& dempSUf n^gcxiatiow sre jottlbk 

to at!(fre3!t ihit tocfafj finmcial ofA Ugf-i \\t/g>aets of non-gcmirgfke (o Irnst acgtitiiiio»s and 
their avrotWed d^elopments that create i^jfrcservation iinpacts. 

TwWI?4»taa laniJ into trust ils S S<!tiQ«W responsibi Uty 0 ^ tfi® of lodiaoi Af&iis. 

It is s nispoasitliJity Cat requires deoisicsii tasters to give serious cofs^cjssrstiqn to ae social and 
finacEiaS iSSiSSKl aSfesfHis w'ii? flOBmiusi&s but sls? S:? 't;fica-tsi&al coinmurETteJw 
CtaaSog «SW Srasl liK cj^strsfess fst ctiiir cotsautiu^ «4r 8Suba:^*l sfcs>[dqpns£r& 

5k fe? 5 bSS®o e^issreJE^’s^ ■«fea?sa‘ ^ psapwtd ife Khe^ rasiSesSKS 3S2S 

orrtKfesfesttSB ^XsHi^orSssEr^ras feiifefe^^strsraatK^oEleH-raeas eraocsTbsSec 
in^sieits «s tteecR^mssst, ^fcasSsrsas^fertr ItwSiofitjfesSKEtsj^ wtituc supplies, tstf 

qu^[^ tfntJBlSl and Etato goireoinieiss privalepropeity cf neo-anlHil t?tizens. 

Tbv BwPWq of IniHan AiTairs IW ioitg Wed to iecogai!» fttei ilW WSt of private dtizetts 
sennane ta rtw fl«cisinn to coovert iba tend to trust land. The cortTO^itm of land into toist 
imiiicdist&t;v where people live aid bfljiiy ouWoorrecreatioa. "Rw Winvecslonaf land into 

taist ditninitihea ^ local tax hase^ w^^own^gtecal ssrviees. It ^rdidste Ihei^onal tax base 
R^crinij tho atata gsseinl SastA. if atisitas soraites, urslS^iBdSdtc&BraS cotrflisss 

i^ss^baie&s^ tEfeshrisStisai® of jpseSss sjni i&s alsHiy ttf j^jataptfes sstd i*Nf itCbccccasnt 

uggiits ta Tcsdfsaj! oe^a^ ev5£v*^ :^^i!5es, 

&S^ R iSsaEBT'KEs^ps:^ % aK^^scsSiSS it! iSS^pIts addititfflsi iaasifti 

stated to he iiJf housing yettfeere wwje feKS Of » proposed oasinc. locteud, the prospect of gaming 
■underlie vadiad fjnmiag Ecgulatocty Asi CitSIfA) h^ influct’Ded sooh Sstdancentnl deciaious, aS 
tribal 3d3j(m‘lalgmient, tribal restoraliooS, "juflfEtptltions,” (a process ttijt jHjlJiopzed by any lB.vf 
or regulation), When seeking to ro-estabUsll Wd in other states^ enntWtnuitl and dis-cjnullniEnt, 
and gaming sreWed land acquisitioQrs CitlUllcnia is (fynamkal^ affiictfld by 'the ocquf»(ion of 
afler-acqiiinaf IsildsfiirgainiBg and oterPWposss^ 


lariats tsCs^uScsga iastetsrtaessfet^ iSs to-^es^ri^caik® ^ hefcg Wrirwea 
laiK^ «IS<i$«laSe ssd SEtvssSi^. snd ias^^ess^i^ sfebJ fiaBSSEg jrScj aasd 

tibsdraeJcgjEES .^r^sa^of^^eps^'^ts Sfs t^BasffiSe^eg jun^ng 
and CalStefe 3tlwst2ieenlai laws. Sf«ts it^sts^ss, 5 iS?^*ivisfonsi of snvenufieet ^ 

erases aeu bsipg diraotiy intpaefed "i/g li^l 'ksxem loss of eoinmaaJty WJjrtWl and impacts pvsf 
scarce shl«&i IMWral resources. 

■nw pfdiftration of ofP-reSftfualJ'till sspilog has caosad SIS (tbllB« of not only ■flUc 
ExceptiDOS fburtd In IGIiA, but of the tofUerv Esorspnlzation. Act * apoUeSf cte'uslaped to pratnoto 
the self-govepSitaw!; aad economic prtMtpwy of tribes. This abuse »8i,*ats the recent suting sj» 
Osreferi 3. sS®s^!St stfena and d %!<T «g)pcot!saji^ to sestna’i Bb daiiisife IsaWcc of 
satiarSfes'ht^'se® iiSsa, sSstes «s icsS m SS ssatkads a® :g«s!t8lstf s^iSb hsssrfes- in ‘Sssr 
tioEg agiwtSicto tsaass, 

Igfc SSMtdSsds fsrfe-fe &e 'Cade of KegmgfisdS S*S *as5y inacjpniflicd. TBte 

Secretaiy of thts i^Picrior has rarely dstilsd ?n application, regsadtess qf whether there is 
l^dmate (Mod and even Vrien tribes havn) to identify any ipttootJttd purpose Ibr the laid, 
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sawgsc federal stendaeSs aad greater trasigMesExgf ?a 9Bj’ tusd aE fes » tTttSR 
coHvmiwJS would provide a jagniGwitti mutually bMeficfed spJitttol to cEdaens Jn the 
suirounding wtwmmities of a Tribes fbs » trust converaon. Tfae CdWWJltee may also tosIl Id 
considar iW? b-StWffit of requiiiug "MeiWfrmhim of Unclersim^io^” beiwica Tribes md 
ffiffeenjd Ideal tsovetumeuts in oidsr tt addrsas the Beecssary <tf on reservation 

develcpmatts tMt Oteate off rasertaScea iw^acs, Farther, "Aftmptwtsfews ofl»K&rskf^)isf 
aronld JocaJ gavenKneatstOJjisB&F the shared reswireesoftfeesress v&el&srftlS 

S&’^a^Sy.aan^sHtedt^.^y^istssts'pBl&serinees.SM 


We with SecRStaty VMtljUHfs eoBclurion Itot ■rtte't* sbotild be ctStSufity 

conDBTtiing Wie Jit»lu 5 of and jutisdictfon evtli; Indian lands after taod fy taltep -ueo trust and that 
land \vl!l wwudtt in ttUsL Ncverthelessi. ite Bureau of Indian Af&te *twoBt rule change to 25 
CrJL 15143; * oflandAKqvl^ittM pucLsIoits, “The PaWha'k eibes not oravldi 

that cer wMu. Aasisiant Seeretaty WaAtlVtOT intimated in the May 7* teefing. that the etde 
provided greater opportunity ftn; local as well as Sie to parriripote in the 

piceess of to trust and to r^aaay i&insKjns. ForfesS^it in ^ otamniavts to tiie 

CEXBn^StC!^. he inSasreri &!t *5 jsal iKsste^ lisSeldift^td fesasttale Jarnf st 

preaSSSSSSdtetiett 

'TWefedr FtStsk” rfitSf ;WSt|<fe rfee MSstat^ S^&ty & pass f^SUSfi 
j'crfw cjTAto^r (fccfs/oitt-jwofeirg. 

Thu 'Ithtejialf Pateh” raises TJ.SI. OflRStitatioiial issues a£!i)l privuto ptoperty rights V 
authoria’na thCi “tnldng'’ of land into t«ISt wJUvmt judraal review ttw Swretaiy’s decision. 
The aettan. of IttWng the land into linst ptidt'to s judieiat review oomproMllsas UUsanB’’ abiiity to 
achieve dt» ptocess and a and hrtgtariial hjaMitig. Stand Up ?at; C^tsferaShl has feBthiKyi 
htoowtedgo Sit&Ss iavpach Ore orgmicmteils otsraitly ismsivsri istssri feSeiaJ caiss: Stand Cp 
Par Cfeap«Sa ■«, najy j^rSs JtawrSfHf std, egas^f pir rr ^msr Whiu v; Sferafistry gf 
Ihteraotv 


Bofitcssas'aroeh^engesfd Stofet'W irustyEBoessS<rfesd^UM|!&Pdfi>r<!ff-rcrervaStlK!‘ 
gafflieg. Thro Tcihus involved, sfili hsva lUsseirt^nly over the sfainS Stid jurisdiction of the tand 
despite tha Aisistant Secretoy taking tii« land info trust cwittaty W .0W Bureau of Indiafl 
Af^m poUt^jf and regulation. The couri# hAVe both stated they will cate the land out of trust 
shoiilil the eitiacfia vto on the merits of ihe tiase. The courts lave fUnhen stated they iwlt not 
take into eotjriiswillhm the expense the Whes in the interim ittcwc SiQf development of 
the Sand. 


SsTEtscgstrsil'-gf ^ s&iShssiisarSS’ 

if Idn*, 

In {fcs Phrk lmaih:r&^ totWtttC ihe-co’^ sssttarf at 4W d»e iefiatste cf ^ 

jSmmx f}f fndian Ajpmy 3a cshjejy -iWCh the Chan JSxr 4<!t. .iii dhytmanC perhd WH# 
iniStiteti providing affect perdatt «w ttpparturdpf to eommetA file oommeni period hat: 
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end ihe Stireatn^JiiMsai .ttfpb'i has re-lsswi^isspri^ihitllsion Ulster A$ 
Aii'4(H» JSTw can ihejfarems aflm^ Affi^s take land 'inia !mt Mieve it is (a the 

bet! (ftHfrc^ts qfa tribe and 'M t^iiixn/al to the swromfttrlH dommnity", when tht 
Bm-idii hf-Dtdian Affairs fads ta v/ltk tbs regufatary retniimitients of the Cieen 

.17^ is a oerfbct e cwBflfei a f w^v a hdkdai revi mJAM Sif^dPit witjr ttUM 
rranx^' isfisndioto 

jS» ^ fbt* a-iSoi sos^ jsss^sst Ss? m 

j&^SiWs \*SK 2 in JSff. ilge^^Sm ^ffssj^rssdestt Sar 

ssdkafkd riions skan e tdiS-. 

h tfw ''flbterprise Uiigation'', tft^ of Indian Affcffta fttii net Sfen able to issue ar 

coml>iti1> admiuistratrye record cf)lirUI0re than a year (f talUnS t)iS kind itUa trust. The 
jvjjn} thetas ta he ftfwanf the deveSopttih)i vjf' a class. II gaming 

ffttfdtf- In fheb Stirew xffndkn i&drs based mtrch of iftt iS«!iife>n-jnoA*g O” an 
iaatsri^td thht i&sa-^So5Ej^r tea* «te ite- tff that stSTSKi^^Kcif in the 

'SJife^ j^j^ 9 a^a£ B*SSfe«t .pde^tsm nsvee^ Barear^ way iraes^ 

3 Sfe -iferf dif» ^ strar is 

<^KS}t«f«Sfi ff amside Jjfe tff 'lwAtaisassfa!' «sl PrsKedares j4cf 

cteffffW W If theawaer iOitmpatiiCpale Fit proceetSagS hflSTe the Interior Board cf 
Indim Appeals, -nhere Board nnbnv ft applkable. 

‘IJ*# B;(A'S juEUfication for Ibe Patch" is misirfaca! fltwi {^la Psteli docs iiotKllaB 

M resell^ tjw ptoblanc that Ptnehak aanwtJy flreatset, Because of iMtcth chaJlangeis mait 
invest 2 j\ eORtly nsttJwis for preBmit^ ^^EifiSJoits niul ccwoj satts* ®iuandtr k»qufcss itt 
tcsscvi!® stash sjo^atis- "Bjc jioWesB thsa^Sts^tSarre^sd, tesorwe!^ fe AteykESsstty?- 

Turosauce Ait it^alfeages jsfente 'Vv^ hsa^ ewa 

fe®SsKhs 3 fahMS;ea^as^. BtamSstedthesi^^^sW^t'as^sjfi^l^feSi^sias'aiaSjsoStoESv 


JigttS<S)rVaSj Salazar a, Potldsth S0^ 3S<5S Cfcsnec Bat law- "fe ^-S- Sn^erac OOfflt 

jRus^ t^ca ljxt( Bureau of Ta tStgi Atfit&S tes been mlsapfojrit^ J^W for years. As S 
praojcnJ t-natKaif. 5t is liw Bureau of Indjitn, that has estabEsb^ a toffi standing poficy to 

disiegard te is^niate cancems of affiK:(a4 patties that has created fwiijhstps. Jt is the Bureatt 
of Indian Afifto' feiiuie to recogniio die iijigitiwate conceins of tha t«lj}«t|dltsl conununities that 
has hrooght stetitit Wtly. di^ult wjd pWttM feiit iegaj chaJtenges, 


StSvA'5% Fte C&lifisr^ seijW^ raBtnssjjJs fwooflSe tyffeCE^essiOSS^ 

SiEeratdfisrS. 3 it^ WehBpsjpjst^cKKSi^tweSE^Eats^fS'attewi^fearsaFyea&rwssrd! 

S 6 ; 3 i.-H^citgt yg^ata^SBig^taS, 

gessoraSte. ifi dy .stse adgnls -gad -gMe^^vo cApOiwJifw the tiatafET of OOt of fne rESotteors: 

autteritv.of sittai^ 


Sinoestii^i 

Chnrvl Ssh«kt\DiKCtcrt 
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Diahkk Jacob 

CHAlfillWJMAN 
SOfl, KOOWO asifll ;;i 

sui maoc cauxrvfiOAFiOoFouFERVJAeiis 


May 20. 2014 

The Honstoble Joa Tester 
ChaisTOTtn 

Sekc: CooKUi^ee os bitlian AEiirs 
Uoled Sta^ Senate 
SSSHartBufWfcg 
'WasWcsEon, QC 2IK10 

KE: StirtMnBBt her flte racord db S. 218 S 

Dear Chalmian tmei HarJting Memoer; 


Tile Honorable John Berras so 
Ranidzig Meclber 

Select CranmiKee au Indlatt A^its 
Unified Stetes Senate 
SSSHartBnlldits 
Washb^toB, DC 20510 


On behalf of lie San ISego County Board of Supervisor, I om wiitii® to thank you &r recently 
holding a hearing to iBscuss several pieotfs of legislalionperdEnB before Ok Coauniltee and sham the 
Cmmty of San Diego’s fConntjrJUintisbtg ard crniceniaonosioof thosebl^ Senate Bill218S 
(S. 2ISS), abiii that wonld mnend the Indian Reorganization Act of June 1 S. to roaffirTn the 

onthodfy of the geomaiy of the Ehtcrior to fend iiao test for Irsdfanlri^s. 1 ssspeccfirlly request 

that ftis letter 5» inchidad in the eostisnittec hewfeig record. 


The County undetsaands tbstS, 21B8 wll oveitom thelhiited antes Sujirtm* Coast deciEion in 
CarcierS v. Saiausr, which has indted towt land aoquiaitioiis for Tiibas that were not rcoognirnd prior 
to the Indtati Roor^nizatioD Act of 1934. If Cor^r^ss (looses to address fce-to-trastflTT) 

process, tho Couaiy urges the Canmsittceto craisidwraore comprehensive rcRiaa to stiensthea the 
conault^on mid use initiation process and Include the robust participstion of the local aBencie* 

that are direofly impaotod in tho praees:. Legislation to provide only a “CMcleti fix” foregoes the 
opportan^ to address laud use, psUdio sa&fy, iransporMioit and sevirorutwotnl quality concerns that 
were too often overlooked or ignored in previous treat acquls^ons. Tho cumohitivc efibet ofthesc 
test applkations and thlnre devclopsientis not bsiag considstied thrwgjh this process. I eueotirase 
the Ccmaijtte: to cairfiliy ccsaidertiAethar file toseafial need to address theso miacoinscrBild be 
wateraervedly nsaSotEtg-Sis dyiity to lands into test Ssr dasraviagThibeswl^ ^so ensartes a 

more dspenda^ land use eoasiiItsiicB and tiufigatioB procesi;. 

San Diego Couny is hocis to ramc TtHtoi Nafiotts than any othw county in (he conniry, with 
17 federally recogni^d Tribes and tribal goveiPtnento and 18 Ressrwttions- Stin Diego Qjuiity is also 
hennetooue ofthe largeKfeMo-lnist(H'r) applications in the history of California, a 1,357 acre FIT 
request from the Sycaian Band of Kiungnmy Indians in East Counfy San Diego that was origroslly 
1,965 acres and was proved wi& taeredtscsd acreage m 2012, Since 2000, more rhao fiO FIT 
^pBcatioas have been Sad. One-Unrd of fooseappllcaft'oBs have bera groaled, and all lansalniBg 
appUoatious are ssfiding. Recently, requests to tntnsfor land to trust have iitotonsed both in number 
and noreage. 

ii Saa Diego County ntsiiy RTF i^jdtcatiiOHS have net adhered to foe otigitiai intent of She liatd use 
idcBtigcd in the application. After lands are tekes into trust, foture land ose decisions regarding lbB» 
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areas are subject only to Tribal Government authority. There are no requirements to comply with a 
local jurisdiction’s standard permitting processes, which evaluate or require mitigarion for potential 
impacts in the surrounding area for fire protectioit, emergency response, public safety, water supply, 
air qualify, stormwater irumagement, noise, habitat restoration, or other impacts. If tfie land is used for 
purposes other than imtiallyidentified and evaluated, there is no federal requirement that the actual 
use be hirther assessed or its impacts mitigated. As stewards of the environment, public fecilities, and 
public heahb and safefy, all levels of government have a re^nsibilify to ensure that land uses are 
properly managed. The FIT process should not ignore this responsibilify. 

The Counfy supports reform of fee FTT process so that all levels of government, including local 
government, have a seat at die table and exercise proper authorify in crafting and implementing land 
use decisions. The responsibilities of local government can be satisfied with four basic provisions in 
the FTT process: 

1. Require timely notice to all local jurisdictions for all land development, FTT, and gaming 
actions and allow ftir an adequate public comment period and assessment of fee-to-trust 
applications by local agencies to ensure that proposed and firture impacts of the land taken into 
trust are mitigated. 

2. Require a thorou^ analysis of all enviroiunental impacts for all Tribal development, before 
and after trust acquisition, based on the actual use of the land. 

3. Require a full Bnvirorunental Impact Statement whenever a non-traditional use of land is 
proposed on an IhdiBn reservation that likely would negatively impact surrounding 
communities. 

4. Require for transfers of land into trust that Tribal Nations consult with local governments and 
enter into intergovernmental agreements to mitigate adverse impacts fiom gaming fecilities 
and other large development projects, and includes provisions to mitigate feture impacts if 
land uses change. 

Securing these objectives would not impose unfair burdens on Tribal land use activities, but rather 
ensure consistency with requirements made of every properfy owner. The Counfy does not seek to 
unjustly elevate the role of local government in the FTT process, but rather correct an existing 
deficiency that sli^ts the responsibilify we have to the residents and environment of our Counfy. 

The Counfy of San Diego supports reform to the land to trust process to require appropriate notice and 
assessment of applications by local agencies to ensure that proposed and firture impacts of the land 
taken into trust are mitigated. I appreciate the Committee holding a hearing to discuss this important 
issue and am grateful for the opportunify to submit comments for the record. 
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Response to Written Questions Submitted by Hon. Lisa Murkowski to 
Hon. Kevin Washburn 


TniUl.3ni1^ 

1 . Instead of providing land for tribes the Alaska Native Land Claims Settlement Act 
(ANSCA) provided over 44 million acres of land for native owned regional and village 
cotporations, inoorpotaled nndec state law. How will the rule exclude ANCSA lands 
froni being token Into trust? What is the Secretary’s opinion regarding whether 
tfais land would be considered Indian country? Whut authorities would the 
Secretary anticipate the tribe acquiring over this land? 

Respousc: Under the proposed rule, land in Alaska would be acquired into trust only if 
the requirements of Section 5 of the Indian Reorganization Act aiui 25 C.P.R. Part 151 
are met The proposed rule does not pnrfiibit die Department from taking ANCSA lands 
into trust, 

The Department’s position is that any land obtained in. trust by the United States on 
behalf of a federally recognized Indian tribe is considered “Indian country” as defined in 
18U.S.C. § 1151. Accordingly, any Alaska tribe with trust land would be able to 
exercise its authority over such land consistent with the manner in which Indian tribes 
exercise authority over trust lands in the lower 4S ^atea, We note that pursuant to Public 
Laws 83-280 and 85-615, Alaska State courts would generally have jurisdiction over 
most crimes and some civil matters occurring in Indian country there. 

2. Much of the land in Alaska that is currently owned by tribes and individual Alaska 
Natives consists of relatively small, isolated parcels and properties within existing 
villages, How does the Secretary anticipate administering these isolated parcels and 
islands within existing villages if this land were to be taken into trust? Would the 
Secretary consider this land to be Indian Country? What authorities would the 
Secretary anticipate tribes or individual Alaska Natives acquiring over tfais land as a 
result of the conversion to tnist status? 

Response: If the proposed rule is adopted, the Department would exercise its 
discietionaiy authority to acquire parcels of land into Crust within existing villages only in 
accordance with the juticedures enumerated in 25 C.F,R. Part 151. Petitioners must 
demonstrate that they fliLfiil all of the criteria set forth in lire regulations. For instance. 
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the Department would consider the petitioners' need for the land and the purposes for 
which the land will he used. The Department would likewise consider any jurisdictional 
piobl^s and potential conflicts of land use, os well os whediec the Bureau of Indian 
Af^urs is etiuipped to discharge any additional re^onsibiiities resulting from the trust 
acqui^tioD. As stated above, the Department’s position is that any land obt^ed in trust 
by the United States on behalf of a federally recognized Indian tribe is considered Indian 
country as defined in 1 S U.S.C. § 1151. Accordingly, any Alaska tribe with trust land 
would be able to excnnse its authority over such land consistent with the manner in 
wdiich Indian tribes exercise authority over trust lands in the lower 48 states. We note 
(hat pursuant to Public X,aws 83-280 and 8S-61S, Alaska State courts would generally 
have Jurisdiction over most crimes and some civil matlets occurring in Indian country 
there. 

3. instate of Alaska V. Uh/testiUtcres, CBSeN0.4;I3-cV'00003-RBB, a federal district court 
recently held that the state lacks the legal ability to confirm, interpret and enforce slate- 
owned rights-nf-way arising pursuant to RS2477 over Native allotments. This same 
decision also held that the state lacks the legal ability to condenm rights-of-way over 
lands allotted to Natives. How would newly-created trust land affect already existing 
as welt as potentially needed state easements and ri^ts-of-wpy? 

Response: The Deportment’s practice has been to acquire land into trust for Indian tribes 
subject to existing casements and rights of way. If the proposed rule is adapted, the 
Department would continue this practice for trust lands acquired in Alaska. Newiy 
created easements and rights-of-way would be subject to the Department’s regulations 
governing rights-of-way over Indian lands located at2S CF.R. Part 169. 

4. Section 17(b) of ANSCA provides for puULc easements across ANSCA village and 
regional corpotation land at points along waterways and other public uses, such as 
recreation, hunting, transportation, utilities, and docks. Would these 17(b) easements 
apply across trust land in Alaska? 

Response: As explained above, the Department’s practice has been to acquire land into 
trust for Indian tribes subject to existing easements and rights of way. If tiie proposed 
rule is adopted, fee Deportment would continue this practice for trust Lands acquired in 
Alaska. 

5. If land were taken into trust in Alaska, would the Bureau of Indian Education be 
required to provide, or interested in providing K-12 education on those lands, or do 
you anticipate that the local municipal gwemmeni would still run the schools with 
funding from the State and US Department of Education? 
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RespoDW: Due to Congress’s moratorium ort both BIE funding elementary and 
secondary schools in Alaska, and the addition of new BDB-funded schools in. eeneial, 
State authorized public entities would continue to run schools located on trust lands widi 
binding ftom the State and US. D^artment of Education. Since BIE transferred its BIE- 
ilinded schools to the State, Congress has continued to include language in the 
Consolidated Appropriations Acts proMlating BEE from using any of its funding, except 
for the amounts provided for assistance to public schoals under the Johnson O’Malley 
Act, to support the operation of any elementary or secondary school in the State of 
Alaska. 


Rcnnnmig neyglopment 

1. The proposed rule states that placing land into trust ' ‘advances economic development” 
However, several Alaska Native Corporations (ANCa) formed under Alaska Native 
Cliums Settlement Act (ANSCA) have estpressed concerns with the development of (heir 
subsurfece estate being significiuitly slowed if the Alaska Native tribe owning the surface 
estate succcssftilly petitions the Dt^artinent of the Interior to take its lands into trust 
How will the proposed rule generally “advance” econamic devdopment, with the 
many examples of prolonged generational poverty in the lower 4S reservation 
system of federal land ownership? 

Response: The proposed rule would allnw tribes to protect tribal homelands so that they 
are not subject to loss through sale or defeult Trust lartd, which is free from state and 
local taxation, often provides greater econorruc development opportunities than fee land. 
A trust land base also allows tribes to utilize economic development tools like those 
available under the Helping Expedite and Advance Responsible Tribal Home Ownership 
(HEARTH) Act and program funds that are tied to tribal lands such as energy 
development grants administered by our Office of Indian Energy and Economic 
Development. In short, tribes may be able to access more federal grant programs.. 

2. How will ANC subsurface estate development specifically be Impacted by the 
proposed rule? 

Response: Hie Depaitment's practice has been to process land-into-trust applications 
from Indian tribes involving ^lit estates under the relations at 25 CJF.R. Part I5I. In 
certain instances, lie Department has acquired in trust only the surface estate on behalf of 
a tribe. If the proposed rule is adopted, the Department would continue this practice for 
applications for land into trust in Alaska. AKC subsurfece estate development Cherefore 
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would not be impacted by the proposed rule. Wc uotc that the mineral estate Is generally 
dominant and Chat subsurface owners would mcaiu a right of reasonable access to 
minerals below any surface e^te acquired into trust. 

3. How trill flic HepartmcBt r^oiye flie surface and sub^rfoce owaersliip if a 

tribe owns the surface and as ANC owns the subsurface rights and those parties are 
in disa^'eemeut as to devdopment rights? 

Response: As explained above, the Department’s practice has been to process land-Into- 
tnist applicationa fbom Indian tribes involring split estates under the regulations at 25 
C.F.R. Part 151. With respect to trust acquidiions of surfhee estates in Alaska, any 
disputes hetwe«r sur&ce and subsurfice owners will likely be resolved in the same 
manner as they are now. Parties vriil sti!1 be encouraged to enter inlo sur&ce use 
agreements is order to avoid susA disputes. As noted ^ove, the min»al estate is 
gaieraliy dooiinant sitd that subsurface owners would have a right of reasonable access 
to imnerals below any surface estate acquired into trust. 

4. How does the Department intend to resolve a situation if a village corporation 
transferred lands to a tribe, and ANCSA lands are excluded from being taken into 
trust? Will the oripnal owD»ship follow the transfer? 

Refuse; As stated above, the piupossl rub does not exchide ANCSA lauds from bring 
taken in trust However, if ANCSA lands were excluded -ftom trust acquisiriwi, the tribe 
would retain title in fee to any land it received in the scenario presaited by this quesden. 

5. If land is taken into trust on bciralf ef Alaska tribes does the Seeretary plan to 
provide budget support for tribal devriopment in Alaska, indnding capacity 
buiidiDg, public infirastmctiire, and justice systems? 

Response: Beftrte taking land into trust, the Departraort considers whether die Bureau of 
In^an Afiairs is equipped to discharge any additi<mal rc^nsibllities resulting feoni e 
proposed trust acouisidtai. Ifdiej»oj»sed rule i.'s iniptsmeided, the DqiaitaiKit will seek 
to support trlbri devriimment In Alarica wid'.out decreasing resources avrilaNc to other 
tribes. 

b. How win regional tribal organizations that currently administer BIA aud IHS 
services he impacted, if a tribe were to take their lands into trust? 

Response; With tiwst lands, tribes may work with tribal organizations to provide 
govenwicntal .wrviees, such as healft care, education, l»using,Jobs, economic 
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development opportunities, and law enforcement services to their citizens. Tribes and 
regional tribal organizatioas would contmue to work to provide services to tribal citizens 
efiectivei/. 

Supreme Court’s Vemtie Ruling 

The proposed rule also states that placing tribal lands into trust will provide a “physical 
space” where tribal governments can exercise their inherent self-governance powKS, 
because presumably tribal trust land qualifies as “Indian couirtry.” However, the U.8. 
Supreme Court in .dlasta v. Native Village of Vemtie Tribal Gov 'i ruled that, with the 
exception of the Metlafcatia Indian Community of the Annette Island Reserve, ANSCA 
abolished “Indian country” in Alaska. 

1. How does the proposed rule atTcct the VeneSe Court’s ruling on Indian country in 
Alaska? 

Response: 'in Alaska v. Native Village ofVenetie TYibal Government, 522 U.S. 520 
(1998), the U.S. Supreme Court found that ANCSA lands conveyed in fee to an Alaska 
Native village ftora, two Alaska Native corporations were not “Indian Country.” The 
Department believes that the proposed rule, if adopted, does not conflict with or 
otherwise impact the Supreme Court’s decision in Veneiie. It is the Department’s 
position that once any land Is acquired in trust by the United States on behalf of a 
federally recognized Indian tribe, the land is considered inefian country. 

2. If, assaming the proposed rule establishes “Indian caantry" in Alaska, what will 
tribal civil and criminal jurisdlctlcm entail for members and non-members in terms 
of regulation and adjudication? 

Res ponserlf the proposed rule is adopted, tribal ci vil and ciiininal j urisdiction over any 
Indian country in Alaska would remain consistent with the way in which tribal 
jurisdiction is exercised in Indian country throi^out the rest of the United States. The 
Department acknowledges that pursuant to Public Laws S3-2S0 and 85-615, Alaska State 
courts would generally have jurisdiction over most crimes and some civil matters 
occurring in Indian country in Alaska. 

3. What does the Secretary anticipate will be the Impact of trust land on the State’s 
ongoing efforts to address alcohol abuse, domestic violence, sexual assault and 
alcohol-related crimes, enhance local law enforcement, develop coHaborative 
criminal jnstice programs, and Improve rural edneation? 

Response: The Department has received a number of comments on the proposed rule 
that the creation of trust land in Alaska mil have lasting positive effects on tlie lives of 
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Alaska Natives. Wo njote that the Indiaa Law and Ordet CotnmissiDn, fonned by 
Congress to iftvasdgale criminal justice systems in bidtan Country, expressly hlgiilSghted 
the unacceptabie state of public safety fer Alaska Natives, (special iy ftr Nidive wonsen 
who suffer InonKftateiy high rates of dorocslic abuse, sexuM vioieites and ottiCT offeatses. 
See Itsdian Law end Onkt ConnriissioE, ”A Rca&nap For Making Native Antcrica Safer; 
Rii^rt to the Presidet^ and CongKss of the United States,” at 33-34 tNovatiber^OlS). 
Accordingly, ihe Commission reconunendod providing for the creation of Mian country 
in Alaska and alicwing iribaily owned fee lands to be placed in trust for Alaska Natives. 
See id. at 51-55, Sinailarly, the Secretarial Cotamlssion on Indian Trust Adtninistiotion 
and Reform, established by former Secretary of die Interior Ken Salazar, cndoised these 
findings and likewise recommeinfcd allowing Alaatm Native tribes to put tribaliy owned 
fee rimple land into trust. "Report of the Ctsnmission on Indian Trust Admanstration 
and Reform,” at fiS.^ (DeaaniMr ^ISJ. THsispoti inda^ testunony streMfegthe 
vuinerdsai^ of tribal lands at .Als^ owned in fee. See id, at 61-66 . Most Kccnflys a 
Wflsfain^si Post attade desetfted the dqjloraiblooriffie statistics and public safety issues 
in Alaska Native communities. SariHorwitAi»iiKrpi Villases, tittle Protaetton fir 
Alaska Natives, WasWngton Post {Aug. 2, 2B14), available at; 
hUp://www.vvashi ncitnmi ost.CQm/sCnational/201 4/08/Q2/in-mral -vi 11a ecs- 
44TOV.«n%«Alittle.timtactiQn%E2%8Q%8 A-for -alaska-nat;ves/ . Having land in trust will 
allow tribes and Alaska Natives to take advantage of progams and services that a» 
already available to aSies in die lower 48. Trust lauds in Aia^ta, in appr<^ria1e 
cmcuirKtances, conld provide addi^aal aathoiily fcr Native govemir^itslo be strotjafur 
pattoerswiSktheSiatoofAiBskatosddtessthesejjrobfcms, may mote 
fedwal programs avaii^ie to be bzoaght to beat on these sodai jaobtetK. 

4, In (he sitnatioM whO'e (ribes with former reservation lands obtained fee tide tu their 
lands, ins(ead of participating in the land atKl money distributions to ANCSA 
corporations, wiut is (he Secretary’s opinion regarding her authorify under the 
proposed mle to take fonner reservation land into trust? If taken into tmst, what is 
the Secretary's ophtum regardii^ whether this land would be considered Indian 
Country? What authorities would the Secretary antichaa^ ®e trSbe as^udrtng over 
thteiaad? 

Response; If fee proposed rule is adopted, fee Department -would have tilfi discretion 
under die Part 151 regulations to take into tiust tbemor reservation lands held in feo by 
Alaska tribes. As stated above, the Depaitmenf 3 position is that any land obtained in 
trust by the United States on behalf of a federally recognized hidian tribe is considered 
Indi an country. A<Karding!y, any Alaska Native (rihe with trust land woold be able to 
exerrisc its authori^’ over safe land consisteni wah the maanet in wiach fadsaa tribes 
exweise aotbority over tiust lanfe ra the Lower 4S s^tfis. Also, jsjrsBastto PuHic Laws 
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83-280 and 85-613, Alaska State courts would generally have jurisdiction over roost 
crimes and same dvil matters cccuning in Indian countiy in Alaska. 

Land Tnta Tiwt Regulation Clianeta 

The proposed tills fiiifterst^ that die Departroetd of the Interioriwll retain its “flsli 
discictioD” to evaluate and decade whedier to ^prave any particulai trust application 
under the criteria listed in 25 C.F.R, Part 151. However, the regulations gn venting on- 
leservation and ofF-ieservation acquisitions, 25 CIF.R. §151.10 and .11, wilt require 
extensive tevisioii in light of the proposed rule, 

1. How will the Itepartment ensure that the Alaska Native community, ittcludiag tribes 
and ANCs, plays an active role In the revlsioii of th^e regulations? 

Hesponse; The Deparinient provided a 90-d(iy pmhlic oomroent period for the proposed 
rule that ended on July 31, 2014, and has received cronm«^ on its proposed role frtan 
the Alaska Native community. The Departiasut also conducted a trih^ consultation 
session in Alaitka, wdtere it heard verbally fiom numerous members of the Alaska Native 
community. Beforc issuing any final rule or amending the regulations at 25 C,F.R, Part 
151, the Department vdll carefully consider and re,spond to all comments. The 
Department remains committed to engaging with Alaska Native groups, including tribes 
and ANCs, before taking any actions that could aObet tiiero. 
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